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FOR IMMEDIATE RELEASE

Scranton, Pennsylvania — August 4, 2010 — President Obama has nominated
General John Daniel Lavelle for posthumous restoration to the grade of General
(four stars), United States Air Force. General Lavelle was accused in 1972 of
violating the rules of engagement and creating false reports when he ordered air
strikes into North Vietnam. Recently declassified evidence, including the Nixon
White House tapes and top secret messages which changed the rules of
engagement, fully exonerates General Lavelle.

The President’s nomination is a major milestone in the effort to publicly
restore General Lavelle’s outstanding record of military service, his honor and his
good name. The new evidence conclusively proves that General Lavelle’s actions
were authorized.

General Lavelle’s widow, Mary Jo Lavelle (91 years of age), is profoundly
grateful that President Obama, Secretary of Defense Robert M. Gates, and
Secretary of the Air Force Michael B. Donley acted favorably on her request to
restore General Lavelle’s record. The Lavelle family thanks all those who assisted
with this effort, especially United States Senators Jim Webb and Bob Casey, Jr.,
who conscientiously advanced the justness of this cause.

When the Secretary of the Air Force advised Mrs. Lavelle of the President’s
nomination, Mrs. Lavelle was thrilled. She expressed her family’s gratitude, and
stated “Jack was a good man, a good husband, a good father, and a good officer. |
wish he was alive to hear this news.”

Mrs. Lavelle and her seven children —Barbara L. Foster, Geraldine L. Enloe,
John D. Lavelle, Jr., Patricia L. Evans, Michael J. Lavelle, Timothy W. Lavelle, and
Dennis K. Lavelle—thank the President for his action. The Lavelle family eagerly
awaits prompt confirmation by the Senate that will restore General Lavelle’s
grade and honor.

Mrs. Lavelle is represented by Patrick A. Casey, Daniel T. Brier, and John B.
Dempsey of the Scranton, Pennsylvania law firm of Myers, Brier & Kelly, LLP



(www.mbklaw.com), and Edward F. Rodriguez, Jr., and Gordon Wilder, both of

Fairfax, Virginia.
All contacts may be directed to:

Patrick A. Casey

Myers, Brier & Kelly, LLP

425 Spruce Street, Suite 200
P.O. Box 551

Scranton, PA 18501-551
(Telephone) 570-342-6100
(Facsimile) 570-342-6147
(E-mail) pcasey@mbklaw.com
www.mbklaw.com
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GENERAL JOHN D. LAVELLE Page 1 of 2

BIOGRAPHY <«

UNITED STATES AIR FORCE

GENERAL JOHN D. LAVELLE
Retired April 7, 1972. Died July 10, 1979.

General John Daniel Lavelle is commander of
Seventh Air Force, with headquarters at Tan Son
Nhut Airfield, Republic of Vietnam. He is also
deputy commander for air operations, U.S. Military
Assistance Command in Vietnam. As Seventh Air
Force commander, he is responsible for all Air
Force combat air strike, air support and air
defense operations in mainland Southeast Asia. In
his MACV capacity, he advises on all matters
pertaining to effective use of tactical air support
and coordinated Vietnamese Air Force and U.S.
air operations of all units in the MACV area of
responsibility.

General Lavelle was born in 1916, in Cleveland,
Ohio, where he attended Cathedral Latin High
School, and graduated from John Carroll
University in 1938 with a bachelor of science
degree. In 1939 he enlisted as an aviation cadet in
the Army Air Corps and received pilot training at
Randolph and Kelly fields, Texas. He received his
pilot wings and a commission as a second
lieutenant in June 1940.

He returned to Randolph Field as a flying instructor and in 1942 was assigned as part of a cadre to open
Waco Army Air Field, where he served as squadron commander and director of flying. During World War |
he saw combat in the European Theater of Operations, where he served with the 412th Fighter Squadron.

In January 1946 he was assigned to Headquarters Air Materiel Command at Wright Field, Ohio, as Deputy
Chief of Statistical Services. When the U.S. Air Force was established as a separate Service in 1947, he was
one of the two Air Force officers who negotiated with all seven Army Technical Services and wrote the
agreements for the division of assets and the operating procedures to be effected during the buildup of the
Air Force.

He was assigned in October 1949 as the Director of Management Analysis And later as the comptroller of
the Far East Materiel Command at Tachikawa Air Base, Japan. During the Korean War, he was made
commander of the Supply Depot at Tachikawa. In this assignment, he was awarded the Legion of Merit for
the reorganization of the theater supply system and the establishment of a procedure for control of the
transshipment of supplies direct from the United States to Korea.

In November 1952 he was assigned as commander of McGuire Air Force Base, N.J., and the 568th Air
Defense Group. During his tenure there, the Military Air Transport Service facilities and air terminal were
constructed and McGuire Air Force Base became an East Coast aerial port. When the base was transferred
to MATS, he became the MATS Transport Wing commander. While at McGuire Air Force Base, he
established a community relations program which did much to ease the problems that normally befall an area
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where a military installation grows from approximately 1,500 to 10,000 personnel. General Lavelle is still
considered an honorary citizen of many of the small communities around McGuire and an honorary member
of the local Lions International and Kiwanis Club.

He attended the Air War College in 1956-1957 and then spent the next five years at Headquarters U.S. Air
Force as deputy director of requirements; secretary of the Weapons Board; and deputy director of programs.
While in the Pentagon, he was principally responsible for the reorganization of the Air Force Board system
and the establishment of program control through the Program Review Committee and the Weapons Board.
He was awarded an oak leaf cluster to his Legion of Merit at the end of this tour of duty.

General Lavelle went to Europe in July 1962 as deputy chief of staff for operations, Headquarters Fourth
Allied Tactical Air Force, NATO, which was comprised of numbered Air Force-size elements of the German,
French and Canadian Air Force and the U.S. Air Forces in Europe. For his accomplishments while in this
headquarters, he was awarded a second oak leaf cluster to his Legion of Merit and the "Medaille de Merite
Militaire" by France.

In September 1964 General Lavelle was assigned to Headquarters U.S. Air Force as the director of
aerospace programs, Deputy Chief of Staff for Programs and Resources. As director, he was principal
backup witness in presenting and defending Air Force programs to the congress after such programs had
been approved by the secretary of the Air Force and the secretary of defense. In addition, he served as
chairman, Air Staff Board, and as chief, Southeast Asia Programs Team.

Command of the Seventeenth Air Force, headquartered at Ramstein Air Base, Germany, was General
Lavelle's next assignment in July 1966. Seventeenth's operations spanned Germany, Italy and Libya. In this
position, General Lavelle commanded a versatile, combat-ready force equipped with supersonic jet fighters
and tactical missiles with nuclear, conventional and air-to-air capabilities. Seventeenth Air Force is a NATO-
committed major subcommand of USAFE, one of America's strongest overseas air arms and a primary
instrument of Western defense.

In December 1967 General Lavelle was assigned to the Defense Communications Planning Group located at
the Naval Observatory, Washington, D.C., where he served as the Deputy Director for Forces. In February
1968 he assumed duties as the director of the Defense Communications Planning Group.

General Lavelle was assigned as vice commander in chief, Pacific Air Forces, with headquarters at Hickam
Air Force Base, Hawaii in September 1970. He served in that capacity until assuming command of Seventh
Air Force July 29, 1971.

He is a command pilot. His military decorations and awards include the Distinguished Service Medal, Legion
of Merit with three oak leaf clusters, Air Medal with oak leaf cluster and Air Force Commendation Medal with
oak leaf cluster.

(Current as of Nov. 1, 1971)
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Transcript of audio-taped conversation of
February 3, 1972 of
President Richard Nixon,
Dr. Henry A. Kissinger, &
Ambassador Ellsworth F. Bunker


















General John D. Lavelle, USAF
1916 - 1979

Transcript of audio-taped conversation of
April 6, 1972 of
President Richard M. Nixon,
Dr. Henry A. Kissinger, &
Lieutenant General John W. Vogt
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Transcript of audio-taped conversation of
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President Richard M. Nixon,
Vice President Spiro T. Agnew,
Dr. Henry A. Kissinger, &
Admiral Thomas H. Moorer
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Transcript of audio-taped conversation of
June 14, 1972 of
President Richard M. Nixon,
Secretary of State William P. Rogers, &
National Security Advisor to the President
Dr. Henry A. Kissinger
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Transcript of audio-taped conversations of
June 14,1972 (11:15 A.M.) of
President Richard M. Nixon &
Chief of Staff H.R. Haldeman
and
President Richard M. Nixon &
National Security Advisor to the President
Dr. Henry A. Kissinger
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1916 - 1979

Transcript of audio-taped conversation of
September 15, 1972 of
President Richard M. Nixon &
Major General Alexander M. Haig, Jr.
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1916 - 1979

Transcript of audio-taped conversation of
October 23, 1972 of
President Richard M. Nixon &
Major General Alexander M. Haig, Jr.
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Report of the Armed Services Investigating
Subcommittee of the Committee on Armed
Services House of Representatives
Ninety-Second Congress, Second Session
Under Authority of H. Res. 201,
Report of Unauthorized Bombing of Military
Targets in North Vietnam,
December 15, 1972
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pectation is to be held out for surfacing incidents snch as this, or
My Lai, the Inspector General must be made completely independent.
e must be able to pursue any allegation of improper conduet which
he deems worthy of investigation. While such an independent system
would unquestionably create problems for commanders, it is believed
essential if the system is to be made responsive and if confidence in
it is to be restored. o
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Address
Redacted

June 11, 2008

Board for Correction of Air Force Records
SAF/MRBR

550-C Street West, Suite 40

Randolph, AFB, TX 78150-4742

Inre: Application of Mrs. John D. Lavelle for the correction of a military record

Dear Members of the Board:

I write in support of Mrs. Lavelle’s above application. The following is
submitted pursuant to 28 U.S.C. Section 1746.

By way of introduction, I was General Counsel to the U.S. Senate Committee on
Armed Services 1970-73 and [ led the investigation of the events that were relevant to
General Lavelle's confirmation hearing in 1972 to be advanced on the retired list from
two stars to three. My resume is attached. 1 am currently in the venture capital field,
but following my three years as General Counsel of the Committee, interspersed with
22 years of law practice, I served in the US Government for 12 years in national
security-related positions, in two Democratic and two Republican administrations,
including as Under Secretary of the Navy (1977-79) and Director of Central Intelligence
(1993-95).

The release of the White House tapes from the Nixon administration and a recent
letter by former Secretary of Defense Laird published in Air Force Magazine (May 2007)
cast substantial new light, in my view, on the assumptions behind the decision by the
Committee in 1972 not to recommend to the Senate that General Lavelle be advanced on
the retired list. The Committee acted in good faith, given the information it had at the
time, but the newly available material now makes it clear that its decision was not based

on accurate information.

Nineteen seventy-two was a year of great stress on the senior decision-makers in
the US Guvernunent: it was a year of brutal combat in Vietnam, in which air power
played a central role, a Presidential election year, and the year of President Nixon's
historic trip to China. The tapes and Secretary Laird's letter, however, make quite clear
something of central importance to the Committee’s decision about General Lavelle that
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was unknown at the time to me, and to the best of my knowledge to the entire
Conunittee: General Lavelle was given explicit authorization by the chain of command,
from the President on down, to interpret the then-current Rules of Engagement (ROE)
for “protective reaction strikes”, in Secretary Laird’s word “liberally”. Secretary Laird
goes further and stresses in his letter that “[t]he new orders permitted hitting anti-
aircraft installations and other dangerous targets if spotted on their missions, whether
they were activated or not.”

Secretary Laird’s letter also points out that JCS Chairman Moorer, General
Abrams, and General Wheeler “all agreed with the liberal interpretation on my order on
protective reaction.” This fits with General Lavelle’s later recollection of his
conversation with Secretary Laird when the latter, visiting Saigon in December 1971,
“told me I should make a liberal interpretation of the rules of engagement in the field
and not come to Washington and ask him, under the political climate, to come out with
an interpretation; I should make them in the field and he would back me up.” Further,
General Lavelle also later recalled that he had conveyed this information to General
Abrams who “said he agreed with Secretary Laird.” This now seems to be part of a
pattern in late 1971 and early 1972 as field commanders (e.g. CINCPAC, Admiral John
McCain) would seek additional written authority for preplanned strikes and although
the JCS, e.g. via its representative Lt. Gen. John Vogt, would chastise combat
commanders for not making full use of their authorities, the Pentagon would provide
no additional written authority for pre-planned strikes. (That is, other than the openly
pre-planned occasional stretches of “limited duration” strikes.)

Secretary Laird’s and General Lavelle’s understanding as of early 1972 was quite
logical given what we now know from the White House tapes about meetings there on
this same subject. For cxample, in the WH meeting of February 3, 1972, between the
President, National Security Adviser Kissinger, and Ambassador Ellsworth Bunker,
wherein Ambassador Bunker explained the importance of pre-planning strikes in order
to protect our aircraft effectively, the President said, “He [General Abrams] is to call all
of these things protective reaction, Just call it protective reaction. Alright? Because
preventive reaction. Tam simply saying that we expand the definition of protective
reaction to mean preventive reaction where a SAM site is concerned. And [ think that,
that, to be sure that anything that goes down there, just call it ordinary protective
reaction.”

The President stressed in this meeting the sensitivity of the issue: "tell the
military not to put out extensive briefings with regard to our military activities from
now until we get back from China.” He underlined that “He [Abrams} can hit SAM
sites period. Okay? But he is not to do it with a public declaration. Alright? And if it
does get out, to the extent it does, he says it's a protective reaction strike.”
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Had these facts been available to the Committee in 1972, I am quite confident
that it would not have voted against advancing General Lavelle on the retired list. 1 will
come to the technical issue that produced the false intelligence reports (OPREP4"s) in a
moment, but it is of key importance that the heart of the '

matter for the Committee was always that, on the facts before it, it appeared that
General Lavelle was stretching the authority he had been granted by the written rules of
engagement, and that the false reporting in the OPREP-4’s derived from that unilateral
decision by him. It is now clear, however, from the newly available material that
General Lavelle was not stretching at all the rules of engagement as modified by the
verbal gloss that was conveyed to him personally by, inter alia, the Secretary of Defense
and as explicitly authorized by the President himself. The assessment of the legal issues
involved in the memorandum for the Secretary of the Air Force even concludes that it
appears that General Lavelle was technically in compliance with the ROE as written,
although his interpretation created a very broad exception to the written rules as widely
understood. But if it had been known by the Committee that his allegedly unilateral
decision to order pre-planned strikes of this sort had been verbally approved by the
Secretary of Defense and the President, [ feel quite confident that the Committee would
not have judged General Lavelle as it did.

_ What led to the false reporting on the OPREP-4's that was the subject of the

sergeant’s letter to Senator Hughes and the bulk of the public and Congressional
comment? These reports were not the subject of any order by General Lavelle and
indeed were not used by the senior officers. As the legal memorandum for the
Sccrctary of the Air Force points out, these were “detailed and complicated report[s],
virtually undecipherable without a key, and prepared primarily as a basis for input into
a computer.” There was “no indication”, the memo states, “that he [General Lavelle]
was shown or was personally aware of the false reports in the OPREP-4.” The
(accurate) reports on which the command focused and by which it communicated to
higher headquarters were called “specats” and it was these that General Lavelle was
shown.

How did the false entries on the OPREP-4’s occur?

When the pilots of the pre-planned strike of January 23, 1972, reported (by
encoded voice from their aircraft) that there was “no enemy reaction”, General Lavelle
remarked in the command center that “you can't report no reaction.” He was aware
that the large GCI (Ground Control Intercept) radars had recently been internetted with
the missile defense radars by the North Vietnamese in such a way that they could serve
much of the function of these missile site radars. It was apparent in the hearings in 1972
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that General Lavelle intended by his remark to indicate that, if there had beén no
activation of a missile site radar the pilots should designate the activation of a GCI
radar as the “enemy reaction”. If one considers only the written ROE and the
information that the administration was making public, this designation would imply a
very broad authority since the GCI radars were essentially continuously activated. But
if one considers the verbal orders of the President and the Secretary of Defense, General
Lavelle’s notion of designating the GCI radar activation as the “enemy reaction” was
clearly within his authority.

The false reporting on the OPREP-4’s occurred because these reports were not
seen nor used by the senior officers in the command structure, and the “specat” reports
that were so seen and used were accurate. Apparently the format of the OPREP-4's was
incompatible with designating GCI radar activation as “enemy reaction” and so at the
level of the air crews and the non-commissioned officers who debriefed them the
practice began of inventing missile site radars or anti-aircraft sites to provide the
“enemy reaction”. The chain of command below General Lavelle did not operate
properly in such a way as to bring this to his attention - and he always took full
responsibility for this failure.

But it is important to understand that the only offense of which General Lavelle
was in fact guilty was not being sufficiently informed about the format of some
computer data forms. He was in fact reporting the pre-planned strikes accurately in the
specats, and he was not stretching the authority given to him verbally to conduct the
pre-planned strikes by the President (via Ambassador Bunker) and the Secretary of
Defense.

Had I understood this in 1972 I would have recommended to the Committee that
General Lavelle should have been advanced on the retired list to his full rank. I feel
confident that such a recomunendation would have been approved by the Committee.
The President’s anguish in his conversations with Dr. Kissinger and General Haig
reflect what, I believe, would have been the Committce members’ feelings as well at the
time they voted. Istrongly urge that the injustice done to General Lavelle finally be
corrected.

Sincerely,

v

/

R. James Woolsey
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MEMORANDUM FOR CORRESPONDENTS
The Air Force today issued the following statement:

Charges against Major General John D. Lavelle, USAF (Ret.),
former Commander of Seventh Air Force, have been dismissed by
the Secretary of the Air Force,

The charges relate to allegations concerning unauthorized
missions and false reporting first called to the attention of
the Secretary of the Air Force and Chief of Staff, USAF, in
March 1972. An immediate investigation was conducted by the
Air Force Inspector General, )

As a result of irregularities discovered during the
investigation, General Lavelle was relieved of command in
April 1972 for failing to meet the standards expected of
a military commander., General Lavelle elected to retire
rather than accept reassignment in his permanent rank of
Major General.

This action has served the interests of discipline by
its punitive impact and by placing commanders on notice that
the Air Force does not and will not condone the manner in
which General Lavelle discharged his duties,

The charges were dismissed after thorough investigation
and review of all facts and material in connection with the
matter,

The Secretary of the Air Force has recommended that the
nomination of General Lavelle for advancement on the retired
list to the grade of Lieutenant General be withdrawn.

The Air Force plans no further action in this case.

Tt

W
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DEPARTMENT OF THE AR FORCE
HEADQUARTERS UNITED STATES AIR FORCE
WASHINGTON, 0.C.

MEMORANDUM FOR THE SECRETARY OF THE AJR FORCE

- SUBJECT: Court-Martial Charges (Major General John D. Lavelle,
USAF, Retired)

1, Two sets of court-martial charges against Major General
John D, Lavelle, Retired, have been referred to me for
consideration and advice pursuant to Article 34, Uniform
Code of Military Justice (UCMJ). You are the proper person
to consider and determine the disposition of these charges
since General Lavelle, as a retired officer, has no military
commander exercising immediate or summary court-martial
jurisdiction over him, within the meaning of paragraphs 32
and 33, Manual for Courts-Martial (MCM), 1969 (Rev), and
since he may not in any case he brought to trial by court-
martial without your approval (AFM 1il-1, paragraph 2-6).

2. The two sets of court-martial charges under congideration
consist essentially of the following:

a, Charges preferred by First Lieutenant Delbert R.
Terrill, Jr., on 21 June 1972 (hereafter referred to as the
"Terrill charges'). They allege violations of Article 90(2),
UCMJ, willful disobedience of a lawful order of General John D.
Ryan and others, and of Article 107, UCMJ, making a false
statement to General Creighton Abrams with intent to deceive.

b, A document irregular in form but captioned "Charge
Sheet" and signed by Airman First Class Keith D, Thomas,
and fourteen identical documents signed by other airmen,
21l assigned to Mountain Home Air Force Base, Idaho. These
are referred to hereafter collectively as the "Mountain Home
charges". Each of these documents purports to allege a
viclation of Article 92, UCMJ, ("Failure to Obey Order or
Regulation'") and of Article 107, UCMJ ("False Official

Statement').

3. None of the charge sheets names any witnesses or refers

to documentary evidence, The Teryrill charges are not
accompanied by auny statement of the evidence upon which the
accuser bases his allegations. The Mountain Home charges

refer to an Inspector General's investigation, not specifically
identified, and to statements made by General Lavelle to
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"Members of the United States House of Representatives,"
None of the charges is accompanied by affidavits, witness
statements or statements of expected testimony.

4. A review of these charges from a2 technical standpoiont
reveals the following:

2. The Terrill charges are in proper technical form,
and both specifications, on their face, adequately allege
offenses under the Code,

b. In the Mountain Home charges, the specification
alleging violation of Article 82 is legally insufficient.
Aside from its irregular form, it does not allege by whom
the presumed orders were given, when they were given, or
that such person was Geperal Lavelle's supesrior. The
failure to identify the person giving the order cannaot be
corrected administratively, The specification is therefore
legally insufficient and no valid prosecution can be based
upon it.

c. The specification in the Mountain Home charges
alleging violation of Article 107 is minimally sufficient
to state an offense in violation of the Code, However, the
specification is so far deficient as to be the subject of
timely motions for appropriate relief (Paragraph 69b, MCM,
1869 (Rev)), which would almost certainly be granted, The
deficiencies include the absence of any allegation of the
perscn by whom the alleged official statements were made
(since it 1is not charged that General Lavelle wmade them
himself) or the person or persons to whom the statements
were made, and failure to state the actual form of the
alleged statements instead of the mere allegations of the
effect thereof. Moreover, the use of the term "protective
reaction strikes”, without further definition, presents an
area of uncertain weaning which could probably not be proved
beyond a reasonahble doubt,

d. In view of the above-noted deficiencies, I counsider
the condition of the Mountain Home charges to be such that
they should not in any case be used as a vehicle for trial
and therefore should not be pursued further.

5. Aside from the technical considerations unoted above, the
primary question addressed by this memorandum is whether

further action should be taken by you to process the Terrill
charges with a view to trial by court-martial or, alternatively,
whether you should refer the matter to an appropriate officer
to determine whether other court-martial charges should be
preferred against General Lavelle on the bagis of information
now available to you,
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6. On 9 March 1972, General Ryan directed Lieutenant General
Louis L. Wilson, Jr., Inspector Gemeral of the Air Force, to
contained in these charge sheets. After reviewing the report
of the investigation, which included extensive inguiries

in Southeast Asia, and after conferring with his Inspector
General and General Lavelle, General Ryan considered whether
action under the Uniform Code was appropriate. He concluded,
on the basis of facts known to him at that time, that it was
not, and you concurred in that decision,

7. Thereafter, following receipt of the charges here under
consideration, you directed further inquiry-into the matter,

as provided in paragraphs 32 and 33, MCM, 1969 (Rev). In
addition to that inquiry, extensive Congressional investigations
by both the House and Senate Armed Services Committees have

been conducted, and transcripts of testimony given before those
committeas have been made available to the Air Force.

8. I have reviewed the results of the‘inquiry directed by

you and examined all pertinent transcripts of testimony released
by the House and Senate Armed Services Committees, In my

view, no new evidence has been developed that substantially
supplements or changes the nature of the information availabdle
to General Ryan and you when the original decision was made,

9. BEssentially, the evidence referred to above indicates

that, between 7 November 1971 and 8 March 1972, General lLavelle
authorzzed some 20 to 30 preplanned attacks on milltaqy targets
in NO¥tR Vietham By HImed Aircratt eqcort1ng reconnaissanoe
planes.”  Pertinent rules of éngagémént’ ‘(ROE'sf in effect at
the time provided that such escort aircraft could expend
ordnance if (1) hostile antiaircraft artillery or surface-~to-
air missiles (SAM's) fired at the reconnaissance ajrcraft

or its escorts; or {2) radar associated with such antiaircraft
artillery or SAM's was '"activated" against those aircraft.
These rules comprise what is generally referred to as the concept
of "protective reaction". General Lavelle admittedly directed
that aircraft of his command, on the 20 to 30 missions in
questlon, drop "tHei¥ Fowmbs or otherwise expend ordnance,
regafdless of whether they observed hostile fire or SAM's, or
received any cockpit indications thit Kéétile radar was
activated against them. General Lavelle also admittedly

issued instructlons that_the aircraft on these missions "could
not report 'no reaction’ ", and évidéncé is clear that on

the basis of those instructions, subordinates falsified
after-action reports to show thaL hostile firings (usually
antiaircraft artillery) had occurred before ordnance was
expended, regardless of whether such firings had actually
occurred. There is also evidence that subordinates falsified,

FOR UFFICIAL USE Gl



FOR OFFICIAL USE ONLY

in one type of report (the OPREP-4) the targets struck, usually
reporting only 'Results not observed--smoke' when in fact
strikes om trucks or missile transporters had been observed,
although an accurate report of the targets struck was almost
immediately sent through another communications channel to
higher headquarters in 2 message called a "specat''. However,
there is no evidence that this type of falsification was
caused, directly or indirectly, by anything General Lavelle
said, and, although he was shown the accurate "specat" reports,
there is no indication that he was shown or was personally
aware of the false reports in the OPREP-4,

10. If court-martial charges are appropriate, based upon the
above summarized facts, such charges would fall intc one or
more of the following three categories: (1) violation of
orders, (2) the making of false reports or official statements,
or (3) dereliction of duty not specifically encompassed within
the other two,

11. Charges based upon violation of an order would fall under
Article 890(2), covering willful disobedience of a superior
commissioned officer; Article 82(1), covering failure to obey
a general order or regulation; or Article 92(2), covering
failure to obey any other applicable order of a member of
the armed forces of which the offender had knowledge.

12, A fundamental requirement for any prosecution for disobedience
is proof that an order was in fact given which General Lavelle
was under a duty to obey. For a violation of Article 90(2),
the order must be a personal one directed to the subordinate
and require immediate compliance, Contrary to an overly
simplified version of the facts appearing in the press and
elsewhere, there iz no evidence that such a direct, personal
order was given by General Ryan or any otheéer person superior
to General Lavelle; hence, prosecution under this article is
not appropriate,.

13. Any possible prosecution for discbedience must thereiore
necessarily be based upon the theory that the so-called Rules
of Engagement or "operating authorities" constituted a lawful
general order or regulation, or an order issued by a member
of the armed forces binding upon General Lavelle. The nature
of the ROE's is nowhere clearly spelled out in the cvidence.
It is clear, however, that they are "rules"” based upon
national policy, issued through the operational chain of
command (joint chiefs of staff to unified commands) that
constitute authority for commanders in the field to conduct
their operation, A technical case could possibly be made
that these "rules" did not rise to the stature of orders until

they were translated into directives in the usual armed foroes
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command channels. However, I consider it unnecessary, for
reasons hereﬁfter stated, to examine this question in
technical detail, General Lavelle occupied two positions

in his assignment: Commander of Seveuth Air Force, a
componant command, and Deputy Commander for Air in the
Subordinate Unified Command. In one of these capacities there
is little doubt but that the Rules of Engagement were
directive upon him,

14, The primary difficulty is the obvious defense that he would
raise to a charge of disobedience. Evidence is clear that
the ROE's authorized espenditure ©f ordnance when hostile
radar was activated against his aircraft, There is little
doubt but that this rule was framed with reference to a
specific type of radar--called the "Fansong''--which gave
cockpit indications when it was activated, but the rules
did not specify that type of radar, There is alsoc little
doubt but that on the basis of intelligence information and
operational experience, if was well known that another type
of radar--normally used for ground control and intercept
(GCI) purposes--was in fact "activated" at any time our
aircraft flew in the areas in question, and that this GCI
radar was "netted" with SAM sites (i.e,, in the words of the
ROE's were '"associated with antiaircraft artillery or SAM's).
Oux aireraf{ were not equipped to give cockpit indications of
surveillance by this hostile GCI radar.

15. It can be argued that General Lavelle's interpretation

of the rules, that he was authorized to bomb on the basis of
GCI radar activation, is gquibbling, based on bad faith, and
logically indefensible. Indeed, several witnesses and members
of the Senate Armed Services Committee have aptly pointed out
that this interpretastion of the rules asctually resulted in no
rule at all, since it would permit bombing at will in the area,
regardless of whetber any hostile fire or cockpit indication
of radar activation was observed.

16. In the event of trial, however, General Lavelle would
undoubtedly put before the court evidence that:

a. The threat to the lives and safety of his crews
was increasing as a result of movement of SAM’s into new
arens,

b, He bad asked for authority to strike them, but been
denied the authority and told repeatedly to "be more aggressive"
and to make more aggressive use of the authority he had.

c. He had used his "liberal” interpretation of the ROE's
only on selected, critical targets--primarily SAM's moving
iinto new positions,
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d. No aircrews or aircraft were lost as a result of the
strikes directed by hinm.

e. His interpretation complied technically with the ROE's.

17. I am convinced that after hearing such testimony a court
would be inclined either to accept his technical defense-~i.e.,
that he had complied with the ROE's, as written~-or if they
rejected his technical defense would consider the matters
to conititute such mitigation that any sentence would be
nominal,

18, False reports and other official statements fall under
Article 107, and the related offense of false swearing, which
would apply to a statement made under oath, falls under Article
134, Prosecution of General Lavelle for an offense arising
out of the falsified reports rendered could be based upon
a statement directly made by him, or on the concept of his
being a statutory principal under Article 77, by having aided,
abetted, counseled, commanded, or procured, or caused the
offense actually committed by another, Under ths latter
concept, if he was a party to a false report by someone else,
whether a subordinate or not, he would be liable as a
principal,

19, There is no indication in any of the evidence that General
Lavelle himself made a false report., Any conviction must
therefore necessarily be based upon his liability as an
accessory, or statutory principal. The evidence is consistent
that the only statement made by General Lavelle that could be
used as a basis for prosecution is his statement to his operations
officer, to the effect that "they know that they can’t report
‘no reaction'". This statement was duly passed on by his
operations officer to wing personnel and the falsified reports
were the result, In his testimony before both the House and
Senate committees, General Lavelle accepted "responsibility”
for the false reports, admitting that his words instigated
the false reporting, However, he amplified this in his
testimony before the Senate committee by saying that since he
was ordering the strikes on the basis of his decision that
hogtile radar was always veacting against his aircraft, proper
reporting of enemy reaction would have heen "hostile reaction,
enemy radar." He admitted, however, that he had never
spelled this out either to his operations officer or to the
crews and other personnel responsible for rendering the

reports,

20. Evidence is clear that General Lavelle was not personally
aware of the detailed false reporting (in the OPREP-4) that
cccurred as a result of his statement, Evidence is also
clear that he did not Instigate the false reporting in the
OPREP-4 councerning targets struck. In fact, there is agreement
that when he determined at one of his morning briefings that
certain targets struck the previous day were not included in
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the briefing, he directed that all targets struck be accurately
reported and go into the data base (apparently for a com~
puterized listing).

21. In the final analysis, prosecution for false reports or
statements would hinge solely oo his words, ‘you can't report
‘no reaction’". In my opinion such a prosecution would be
unsuccessful, His explanation is plausible and is coansistent
with the theory under which he made a "liberal' interpretation
of the ROE's to direct the strikes in question. I think the
court would give him the benefit of the doubt.

22. Because of reports appearing in some press releases that
"perjury’ occurred, I have made a careful examination of all
transcripts and other statements to see if there is any basig
for a charge of false swearing. This has entailed a com~
parison of General Lavelle'’s testimony for intermal consistency-~
i.e., whether his testimony before the Senate Committee varied
from that before the House committee or elsewhere~-and a
comparison with the testimony of other witnesses. I find
nothing that could be a basis for such a charge. There are,
of course, variances between his testimony and that of other
witnesses, For example, he testified to certain conversations
with General Abrams, whereas General Abrams asserted that
he had no recollection of the conversation., However, there
is no such variance that is so clear-cut as to be the basis
for court-martial charges,

23, The only remaining consideration is whether there is
evidence that would support a prosecution for dereliction
of duty under Article 92{3). This offense is described
in paragraph 171c, MCM, 1969 (Rev} as when one “willfully or
negligently fails to perform [his duties] or . ., . performs
them in a culpably inefficient manner.” Two aspects of the
case warrant examination: (1) whether he was derelict in
making his "liberal", even strained, interpretation of the
ROE's, and {(2) whether he was derelict in not learning of the
falsified reports being submitted by his subordinates.

24, In my opinion, a charge of dereliction based upon General
Lavelle's interpretation of the ROE's is not warranted.
Examination of the evidence reveals that there was amplé room
fer disagreement as to their intent and for interpretation
in thelr application. TFor example, in one instance in
which a certain interpretation relative to the Moc Chau radar
site was recommended by CGeneral Lavelle, General Abrams
accepited the interpretation and authorized the strike. This
interpretation was later overruled by the JCS. General Lavelle
has consistently maintained the position that his interpretation
of the ROE's with respect to the strikes under consideration
was fairly included within the rules, More than a mere
difference of opinion is necessary to establish dereliction,

In my view, prosecution under this theory would be unsuccessful.
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25, Dereliction-based upon his failure to detect and stop the
false reports that were emanating from his subordinate commands
is likewise unwarranted, Evidence indicates that the OPREP-4
report was a detailed and complicated report, virtpally
undecipherable without a key, and prepared primarily as a basis
for input into a computer., General Lavelle testified that he
had not seen one before the Inspector General arrived, and
in view of his position there is no reason to doubt his
statement. There is thus no indication of willful dereliction,
and under the usual ''reasonable man® theory of negligence,
there is no hasis to conclude that dereliction based on
negligence could be established,

26, Discussion to this point has concentrated on the technical
sufficiency of the charges before you and whether these charges,
or any others indicated by the evidence, could be supported by
competent evidence in the event of trial by court-martial., In
your determination whether to process these or other charges
further with a view to trial by court-martial, or whether
to dismiss them, you may also properly consider whether there
are other sound reasons for not punishing the accused for the
acts alleged,

27, As you are well aware, when General Ryan made his original
decision with respect to the possible court-martial of General
Lavelle, he determined that adequate action could be taken
administratively, He therefore recommended that General
Lavelle be relieved of command and reassigned to a position
which would automatically cause him to revert to his permanent
grade of major general. He did so on the basis that the
public loss of position and the reduction in grade, which would
result in loss of pay of over $600 per month, was adequate
and appropriate punishment. This action was subsequently
wodified by approval of General lLavelle's application for
retirement. However, the net result has been summary termipation
of Gemeral Lavelle's position of authority, his early retirement,
and reduction in grade., These acts, even though not technically
punishment, constitute a stringent retribution for General
Lavelle's actions and serve as a deterrent notice tc others
that such conduct cannot, and will not, be coandoned. In short,
in addition to the legal considerations ocutlined in the
preceding paragraphs, you may praoperly conclude that the
administrative actions already taken constitute "other sound
reasons’ for not punishing General Lavelle.

28. In view of the above, I recommend that the present charges
be dismissed, that no acticn be initiated to prefer or process
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General John D. Lavelle, USAF
1916 - 1979

Letter from Otis G. Pike
April 19, 2008



John B. Dempsey, Esq.
Myers, Brier and Kelly
425 Spruce Street
P.O. Box 551
Scranton, PA
18501-0551
April 19™, 2008
Dear Mr. Dempsey,

You have touched a nerve. The case of General Lavelle occupied
much of my time and my thinking in 1972. Some of my memories are so
vivid that it is difficult to believe that it was 36 years ago.

In going through my files I find three columns I wrote on the subject,
all in the year 1972 and starting on May 18™. You will find them enclosed.
They will not be particularly helpful to you because the Air Force, the
Pentagon in general, and the White House were making every effort to be
unhelpful. I stated in the column of June 22™ that General Lavelle “went
beyond the rules and attacked.” This is unhelpful to your cause, although it
is obvious from the column that I thought he was justified.

Perhaps the most useful thing you will find is in the last one, where I
conclude by saying basically that the Pentagon wouldn’t produce the rules of
engagement because they didn’t have anything comprehensible to produce,
just a hodgepodge of “hundreds of changing, contradictory, evolving,
confused cables and letters, conversations and hints, photographs and target
assignments.”

I was angry at the Pentagon for stonewalling me and the Armed
Services Committee. I was angry at the Armed Services Committee for
being the Pentagon’s lapdog and letting itself be stonewalled. IfI had had
the White House tapes at the time I would have been even angrier at
President Nixon and Secretary Kissinger for turning General Lavelle loose
and then hanging him out to dry by denying they had done so. At least Mr.
Nixon felt guilty about it.

The vivid memories I have include the following:

(1) Eddie Hebert, the Chairman of the Armed Services Committee (?),
coming up to me as we walked back from the floor and telling me



that the Secretary of Defense (Mel Laird) was in his office and
wanted to talk to me. Questions I was asking about General
Lavelle, said Hebert, could affect the next election.

(2) Mel Laird, in Mr. Hebert’s office, told me he would give me all

the details on the Lavelle case if I would promise not to talk about
it any more. I declined.

(3) General Lavelle came, not to my office, but to my home, a rather

dingy apartment located over a liquor store within walking
distance of the Capitol. He impressed me very favorably. I
believe he was a wholly honest and honorable man. I am
convinced that he at least believed he had been authorized to strike
all the targets that were struck and that he had been further ordered
to report them as defensive in nature.

(4) I remember specifically asking General Lavelle whether his orders

were given with “a wink and a nod” and he said “No, they were
very direct and specific.” I do not remember if he said who had
given him the orders. Probably not, as the approval of more
attacks was to be kept a complete secret and in fact, was to be
denied. They sacrificed him to cover the lie.

When you called me regarding this case, I believe that my first

words about General Lavelle were “He got screwed.” They will also
do for my last.

My respects to Mrs. Lavelle.

Sincerely,

<f”’€ G e
Ny '-"j- 4 gl i
Otis G. Pike
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