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I. Statement of Case
A. Application

“Well, let me ask you about Lavelle. I was, I had it on my list this morning. I just
don’t want him to be made a goat, goddamnit.”

- President Richard M. Nixon
June 14, 1972

Now, thirty six years later, General Lavelle’s 90 year old widow proudly comes before
this Board to respectfully seek the correction of the manifest injustice that was visited upon her
husband in October, 1972 despite President Nixon’s protestation. Mrs. Lavelle submits that the
United States decision to not advance General Lavelle to the grade of General on the retired list,
resulting in his retirement in his permanent grade of Major General, was based on woefully
incomplete evidence. The record now clearly shows that the Executive Department in general
and the Department of Defense in particular withheld evidence from the Senate during an
election year for political purposes.

Recently obtained evidence confirms that General Lavelle was in fact scapegoated. He
was falsely accused of violating the Rules of Engagement in North Vietnam and concealing the
violations. President Nixon, as Commander in Chief, was aware that General Lavelle had acted
within the authority granted to him because the authority was expressly granted by President
Nixon and communicated to General Lavelle through classified communications between
Admiral John S. McCain, Jr., Chief of Pacific Command, Secretary of Defense Melvin R. Laird
and others. The previously classified documents and recorded conversations of President Nixon,
which are submitted in support of this Application, finally prove that General Lavelle, consistent
with his 32-year career in the United States Air Force, discharged his responsibilities
conscientiously and faithfully within the Rules of Engagement. The declassified evidence and
the release of the White House tapes recorded during the Nixon Presidency show that General
Lavelle suffered from these errors of omission by the Executive and from its refusal to furnish
the Senate with the relevant evidence.

B. New opinion evidence
1. Secretary of Defense Melvin R. Laird
Former Secretary of Defense Melvin R. Laird, after reviewing “Lavelle, Nixon and the
White House Tapes” wrote a letter to the editor of the Air Force Magazine and said, in part, the

following:

“General Bus Wheeler, Admiral Tom Moorer, and General Abrams all
agreed with the liberal interpretation on my order on protective reaction. The new
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orders permitted hitting anti-aircraft installations and other dangerous targets if
spotted on their missions, whether they were activated or not.” (App. 1211)
(emphasis added)

2. General Counsel to the United States Senate, R. James Woolsey

Former General Counsel to the United States Senate Armed Services Committee, R.
James Woolsey, reviewed pertinent portions of the new evidence and he concluded as follows:

“Had I understood this in 1972 I would have recommended to the
Committee that General Lavelle should have been advanced on the retired list to
his full grade. I feel confident that such a recommendation would have been
approved by the Committee.” (App. 1497)

3. Congressman Otis G. Pike

Former Congressman Otis G. Pike, a then-member of the House Armed Services
Committee reviewed the new evidence and said the following:

“If I had had the White House tapes at the time I would have been even
angrier at President Nixon and Secretary Kissinger for turning General Lavelle
loose and then hanging him out to dry by denying they had done so.” (App. 1205)



C. Summary of relevant dates

March 6, 1972

A complaint alleging unauthorized protective
reaction strikes from a sergeant within 7" Air
Force is received by the United States Senate.

March 20, 1972

An inspector general investigation is concluded on
March 20, 1972. The investigation concludes that
General Lavelle violated the Rules of Engagement
and issued an order to conceal the violation.

March 26, 1972

General Ryan, Chief of the Air Force, gave
General Lavelle an ultimatum-retire as a three-star
general or suffer reassignment to a two-star
position.

April 6, 1972

General Lavelle was removed from command,
retired and discharged. Shortly thereafter he was
nominated for retirement in the grade of
Lieutenant General.

June 12, 1972

House Armed Services Committee hearing into
“Unauthorized Bombing” into North Vietnam;
testimony of General Ryan and General Lavelle

September 11-
29,1972

Senate Armed Services Committee hearing into

“Unauthorized Bombing in North Vietnam” and
Admiral McCain’s retirement, General Abrams’
nom. to Army Chief and General Lavelle’s nom.
for retirement to Lt. General.

October 6, 1972

Senate vote not to advance General Lavelle to the
grade of General on the retired list, resulting in his
retirement at the permanent grade of Major
General.

February 1,
2007

“Lavelle, Nixon and the White House Tapes”
published in the Air Force Magazine. First
connection between General Lavelle and the
politics of the White House.




D. Brief biography of General Lavelle

John Lavelle was born in 1916. He attended Cathedral Latin High School, and graduated
from John Carroll University in Columbus, Ohio in 1938. He enlisted as an aviation cadet in the
Army Air Corps, and received his wings as a second lieutenant on June 21, 1940. The next day,
June 22, he married Mary Josephine McEllin. He was director of flying at Waco, Texas. In
March, 1945, he was assigned to Europe to fly tactical combat missions in the P-47 and P-38
with the 412 Fighter Squadron. (App. 1184-85)

In 1946, General Lavelle was assigned to Headquarters Air Materiel Command at Wright
Field, Ohio, as Deputy Chief of Statistical Services. When the U.S. Air Force was established as
a separate Service in 1947, he was one of the two Air Force officers who negotiated with all
seven Army Technical Services and wrote the agreements for the division of assets to the new
Air Force and the operating procedures to be effected during the Air Force buildup.

In 1962, General Lavelle was assigned to NATO Tactical Air Command, and in 1966 was
assigned as the commander of combat-ready jets with nuclear, conventional and air-to-air
capabilities. (App. 1090, 1192-1093; See generally, General Lavelle’s military record
reproduced in total and attached hereto as exhibit “0.”)

Over the course of his career, he assumed several management positions in the
reorganization of supply systems, improving control procedures for the Weapons Board, and
improved overall defense communications. During their 32-year career in the Army Air forces
and then the Air Force the Applicant, Mrs. Lavelle, and General Lavelle raised seven
children—Barbara, Geraldine, John, Patricia, Michael, Timothy, and Dennis.

In September 1964, General Lavelle was assigned to Headquarters U.S. Air Force as the
Director of Aerospace Programs, Deputy Chief of Staff for Programs and Resources. As
Director, he was the principal backup witness in presenting and defending Air Force programs to
Congress after such programs had been approved by the secretary of the Air Force and the
secretary of defense.

General Lavelle earned a reputation for being a very hard-working, honest and principled
Air Force officer.! In September 1970, Lieutenant General Lavelle was assigned as Vice
Commander in Chief of Pacific Air Forces (PACAF).

"House of Representatives, Committee on Armed Services, Ninety-Second Congress, Second
Session, Dec. 15, 1972, “Unauthorized Bombing of Military Targets in North Vietnam”, p. 7 (“Any
examination of these air strikes must consider General Lavelle’s record of more than 32 years as an Air
Force officer. 1t is replete with advancements earned by diligent application of his talents within the
military system. That he lived ‘by the book’ is an inescapable conclusion, and there is nothing in this
record which would cast the slightest shadow on his integrity or doubt on his ability.”) (emphasis in
original)
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On August 1, 1971, at age 55, John Lavelle was promoted to General officer and was
assigned to command the Seventh Air Force as the Deputy Commander for Air Operations,
Military Assistance Command Vietnam, Tan Son Nhut Airfield, Republic of Vietnam. (App.
1095) The commander was General Creighton W. Abrams, Military Assistance Command
Vietnam (MACYV).

IL Rules of Engagement in North Vietnam: Brief history

As this Board is aware, the rules of engagement (ROE) are a set of specific limitations
within which combat aircraft must operate.? These rules were collected in a three-ring binder in
7™ Air Force. They were subject to change depending on changes in the battlefield and the
objectives of the commander in chief. The rules applicable to North Vietnam were particularly
complex and restrictive. A brief history is warranted.

A. ROE: 1968-1970

On November 1, 1968, the Johnson administration suspended all bombing in North
Vietnam as an inducement to bring the Communists to the negotiation table. (App. 1018) The
United States reserved the right, however, to conduct reconnaissance flights over North Vietnam.
At that time, the Rules of Engagement required that the U.S. aircraft be fired upon before the
aircraft could fire back.

Over the course of two years the enemy established an effective air defense system. By
1970, the Joint Chiefs of Staff found it necessary on a number of occasions to suspend this general
Rule of Engagement and authorize preplanned air strikes into North Vietnam.?

2“The Rules of Engagement (ROE) are the controls governing the conduct of all U.S. military
operations in Southeast Asia (SEA). On the grand scale, they represent the operational interpretations of
U.S. policies and goals with respect to the limited SEA conflict. On the operational level, they are a
detailed set of rules to be followed closely by all commanders, air planners, control personnel, and
combat crewmembers in the actual planning and flying of combat missions.” See, Project CHECO
Southeast Asia Report, Rules of Engagement, November 1969 - September 1972. (App. 1012)

*In March 1970, the Joint Chiefs of Staff (JCS) authorized a preplanned attack on occupied SAM
sites in North Vietnam. (App. 1020) Later that month, however, the JCS advised that 7* Air Force
preplanned attacks could not be made unless a SAM site fired at U.S. forces during the course of normal
U.S. operations. (App. 1020) Strikes were permitted in May 1970. (App. 1021) In November 1970, JCS
authorized additional strikes against SAM sites. These strikes were identified for the first time as
“protective reaction strikes.” (App. 1021, 1023)
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B. ROE: January-July 1971

Preplanned strikes were authorized in 1971 as well.* The Chairman of the Joint Chiefs of
Staff, Admiral Thomas H. Moorer, speaking on behalf of the field commanders, even
recommended to the Secretary of Defense that the Rules of Engagement be changed to a standing
order permitting attacks on MIGs below 20 degrees north. Secretary Laird disapproved the
request stating that he believed existing authorities were adequate to handle the North Vietnamese
air defense threat. (App. 1026) Over the course of 1971, the North Vietnamese became better
equipped and more aggressive towards U.S. Air Force overflights. As a result, combat
commanders, under the pressure of enemy SAMs, AAA and MIGs, repeatedly requested authority
to conduct preplanned strikes. Secretary Laird denied requests for additional authority to bomb on
May 15, 1971, May 19, 1971 and June 17, 1971. He insisted that existing authorities were
adequate. Throughout the spring and summer of 1971 the Secretary of Defense disapproved all
such requests.

Although Admiral Moorer passed the denials on, he urged the Pacific commander,
Admiral John S. McCain, Jr., and the combat commanders in Vietnam to “take full advantage of
current authorities.” (App. 1026) (emphasis added)

In passing on to the field commanders the Secretary’s denial of additional authority,
Admiral McCain sent a message that expanded the existing authority. It goes without saying that
there was little reason to urge commanders to take “full advantage” of “current authorities” unless
Admiral McCain believed that current authorities contained more authority than the commanders
were exercising. On July 25, 1971, Admiral McCain sent a top secret message to General
Creighton W. Abrams, Commander, U.S. Military Assistance Command Vietnam (MACYV) which
reads, in part, as follows:

“The current air operating authority allows immediate protective reaction
strikes upon any SAM or AAA site which fires at, or is activated against, our
aircraft. I urge you to make maximum use of this existing authority for immediate
reaction to SAMs and AAA in NVN, as our requests for retaliatory strike authority
has consistently been denied.” (App. 1027) (emphasis added)

“These strikes authorized under the code name, “Louisville Slugger”, permitted 7 Air Force to
destroy SAMs and SAM associated equipment without first being fired upon if directed by Louisville
missions. (App. 1023) The strikes continued on a case-by-case basis until February 1971. There were
additional preplanned protective reaction strikes in 1971. In March Fracture Cross struck North
Vietnamese air defenses, in September Prize Bull struck military and logistic targets and in December
1971 U.S. forces under the code name “Proud Deep” struck SAM and radar sites. (App. 1023-1024)

5 Msg (TS), CINCPAC to COMUSMACYV, 251345Z Jul 71 cited in Protective Reaction Strike
authority p. 3. (App. 1037)
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C. ROE: August 1971

On August 1, 1971, John Lavelle was assigned to the command of all air operations in
Vietnam and was promoted to four-star general. Within three days of assuming command,
General Abrams instructed General Lavelle to make the armed escorts of “sufficient force level”
to protect U.S. aircraft and to achieve the impact desired for fully punitive response to the enemy
air defense tactics under the current authorities. (App. 1027) General Abrams expressed in no
uncertain terms the threat netted enemy radar posed to American crews:

“Interlocking and mutually supporting NVN air defenses constitute an
unacceptable hazard to air crews attempting to identify a particular SAM/AAA
firing site” and that it was “considered appropriate for escort forces to direct
immediate protective reaction strikes against any identifiable element of the
firing/activated air defense complex.”® (App. 1027) (emphasis added)

Thus, from the day General Lavelle arrived, he received written and oral directives to be
aggressive with the existing Rules of Engagement.

III.  Battlefield enhancements of the enemy

Significant changes in the battlefield environment occurred between 1968 (suspension of
bombing) and 1971 (Lavelle’s arrival). The unilateral bombing suspension provided a safe haven
for the enemy to build up its forces. During this period, the enemy greatly enhanced its air
defenses.

In 1968, the enemy tracked US aircraft with radars directly connected to surface-to-air
missiles (SAMs). When the radars “locked on” to US aircraft, the American pilot was alerted
immediately to the imminent hazard with a cockpit-mounted alarm. This enabled U.S. pilots to
take evasive actions to avoid the incoming missiles.

By 1971, Hanoi had learned to “net” its long-range search or ground control and intercept
(GCI) radars with the missile sites. Because GCI did not trigger an alarm in U.S. aircraft, these
additional sources of radar allowed North Vietnam to wait to turn on SAM radar at the last
second, denying U.S. crews virtually any time to take evasive action” (App. 1074) Further, the

*Mgs (TS), COMUSMACY to CDR, 7AF, 010940Z Aug 71, cited in Protective Reaction Strike
authority p. 3. (App. 1037)

"See, Project CHECO Southeast Asia Report, Rules of Engagement, November 1969 - September
1972. (App. 1028) (“In addition to using their GCI radars to guide MIGs on intercepts of U.S. aircraft,
the North Vietnamese had linked the GCI radars with the lock-on radar capability of SAM sites. Since
few U.S. aircraft were equipped to detect GCI tracking as they were SAM tracking, the enemy aimed
SAMs undetected until the instant of firing.” (emphasis added)); see also, House of Representatives,
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enemy significantly grew its air defenses during 1971. From November 1971 to February 1972,
there were 72 MIG incursions compared to just four in the same period the previous year. Also,
there were over 200 surface-to-air missiles fired at U.S. aircraft. It had become clear to all
military analysts that the North Vietnamese had amassed the largest build up of the entire war in
anticipation of a massive attack on the South. (App. 922)

Despite the menacing growth of the North Vietnam forces and jeopardy posed to U.S.
flyers, the Washington policymakers were unwilling to make public changes to the Rules of
Engagement.

IV. Political environment

President Nixon was running for re-election in the spring of 1972. He had assured the
American public, when he was elected in 1968, that he had a plan to end the war. Though he had
greatly reduced the number of American service women and men on the ground, the war
continued on without a clear end in sight. The conflict had divided the American public and
caused chronic nation-wide demonstrations. An expansion of the Rules to allow bombing in
North Vietnam would not be well received by the American electorate.

National Security Adviser to the President, Dr. Henry A. Kissinger, was actively involved
in two major foreign policy efforts. First, he was engaged in negotiating with the Soviet Union
the Strategic Arms Limitations Agreement (SALT I). The Soviet Union was considered to be
North Vietnam’s closest ally. Secondly, Dr. Kissinger was vigorously pursuing diplomatic
relations with Communist China for the first time since 1949. This effort would come to fruition
with President Nixon’s visit to China in February 1972. North Vietnam bordered China.
Consequently, bombing in North Vietnam-an ally of one superpower and a neighbor of
another~would have had a negative impact on these foreign policy efforts.

Secretary of Defense Melvin R. Laird had staked his reputation on the success of
“Vietnamization”- a policy which proposed that the United States could equip and train the South
Vietnamese to defend themselves thereby enabling the U.S. to leave the theater of combat. In
1968, there were 545,000 American service members in Vietnam. That number had been reduced
to 156,800 by the fall of 1971, and the administration committed to a reduction to 64,500 in May
1972. Bombing in North Vietnam would have suggested that the South Vietnamese were not
developing the ability to defend themselves and reveal signs of collapse of the Vietnamization
policy.

Thus, expansion of the authority to bomb in North Vietnam was viewed by the White

Committee on Armed Services, Ninety-Second Congress, Second Session, Dec. 15, 1972, “Unauthorized
Bombing of Military Targets in North Vietnam”, p. 8-9 (“However, by late 1971, through his
integrated radar system, the enemy was able to launch his missiles without alerting the U.S.
aircraft radar warning gear, thereby depriving the U.S. pilot of any warning of the threat.”)
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House and Pentagon as likely to give the impression that the President was reneging on a promise
to reduce the American commitment, that the United States was double-dealing the other
Superpowers, and that the Vietnamization program was showing signs of failure.

V. “Unauthorized” strikes
A. Authorization for Lavelle

The basis of General Lavelle’s firing and his subsequent retirement in the grade of major
general was premised upon a perception by the United States Senate that General Lavelle had
ordered bombing missions contrary to the Rules of Engagement which had been issued by the
President and adopted and passed down the chain of command by the Secretary of Defense and
the Joint Chiefs of Staff. The Air Force would, in the summer of 1972, claim that General Lavelle
exceeded his authority in ordering 24® unauthorized bombing missions into North Vietnam.

The Applicant will refute this conclusion by providing strike-by-strike authority. The
evidence will show that General Lavelle acted at all times within the Rules of Engagement.

To simplify the issue of authority, the evidence shows that there are three periods of so-
called “unauthorized” missions: (1) November 1971, (2) January 1972, and (3) February-March
1972. During the “November 1971 strikes”, General Lavelle was directly authorized by the
Chairman of the Joint Chiefs of Staff who was present for, and consulted about, both strikes. The
“January 1971 strikes”, were authorized by the Secretary of Defense, the Director of the Joint
Chiefs of Staff and the commander in Vietnam. The “February-March 1972 strikes” were ordered
by the President of the United States.

3The actual number of strikes deemed “unauthorized” shifted several times. Indeed, three days
before General Lavelle’s September 1972 testimony, he was presented with a new list. Initially it was
alleged that there were “28" unauthorized strikes. (App. 479-480) This number was reduced to “23"
unauthorized strikes purportedly confirmed by the I.G. on July 7, 1972. (App. 477-478) The September
18, 1972 Senate testimony identified “24" unauthorized strikes with several different strikes from the
previously “confirmed strikes.” (App. 760). For the purposes of clarity, the Applicant uses the strikes
identified in the Senate testimony as the relevant group of strikes. During the period from November
1971 to March 1972, the 7® Air Force flew approximately 25,000 sorties. (App. 759).
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B. List of “Unauthorized” Strikes

The 24 “unauthorized” strikes®

1.) Nov. 7, 1971

2.) Nov. 8, 1971
3.) Jan. 23, 1972

4.) Jan. 25, 1972
5.) Jan. 31, 1972
6.) Jan. 31, 1972
7.) Feb. 16, 1972

8.) Feb. 17, 1972
9.) Feb. 18, 1972
10.) Feb. 21, 1972
11.) Feb. 22, 1972
12.) Feb. 25, 1972
13.) Feb. 25, 1972
14.) Feb. 25, 1972
15.) Mar. 2, 1972
16.) Mar. 3, 1972
17.) Mar. 4, 1972
18.) Mar. 4, 1972
19.) Mar. 6, 1972
20.) Mar. 7, 1972
21.) Mar. 7, 1972
22.) Mar. 8, 1972
23.) Mar. 8, 1972
24.) Mar. 9, 1972

Authority

Admiral Moorer, Chairman, JCS, the Joint Chiefs of
Staff, and General Abrams, Commander MACV
under a protective reaction strike.

Ibid.

Secretary of Defense Laird, the Joint Chiefs of Staff
through its Director Lt. General Vogt, JCS messages,
and General Abrams, Commander MACV under a
“liberal interpretation” of the Rules of Engagement.
Ibid.

Ibid.

Ibid.

President Nixon, Secretary Laird, the Joint Chiefs of
Staff, Admiral McCain, Ambassador Bunker and
General Abrams conveying orders from the
Commander-in-Chief to bomb in North Vietnam
without the precondition of enemy reaction.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

*The final list of strikes is found in the United States Senate Record, September 18, 1972, p. 281

(App. 760)
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C. List of participants and their assignments

Creighton W. Abrams, General, Commander Military Assistance Command Vietnam
(CMACYV), Saigon, Vietnam

Ellsworth Bunker, Ambassador to Vietnam (Ambassador), Saigon, Vietnam

Alexander M. Haig, Jr., Major General (General), Deputy Assistant to the President for
National Security Affairs, White House, Washington D.C.

Henry A. Kissinger, Dr., National Security Adviser to the President, White House,
Washington D.C.

John D. Lavelle, General, Commander, 7® Air Force (7thAF), Saigon, Vietnam

John S. McCain, Jr., Admiral, Commander-in-Chief, Pacific Command (CINCPAC),
Honolulu, Hawaii

Richard M. Nixon, President of the United States, White House, Washington D.C.

John D. Ryan, General, Chief of the Air Force (CAF), Pentagon, Washington D.C.

John W. Vogt, Lieutenant General, Director of the Joint Chiefs of Staff (Dir. JCS),
Pentagon, Washington, D.C.

Louis L. Wilson, Jr., Lieutenant General, Inspector General (IG), Pentagon, Washington
D.C.

D. Evidence of authority strike-by-strike

1. STRIKE ONE: November 7, 1971

AUTHORITY: Admiral Thomas H. Moorer, Chairman, JCS, the
Joint Chiefs of Staff, and General Creighton W.
Abrams, Commander MACV.

STRIKE LOCATION: Airfield at Dong Hoi, North Vietnam.

Admiral Thomas H. Moorer, as Chairman of the Joint Chiefs of Staff, visited South
Vietnam with Secretary of Defense Melvin R. Laird in November 1971 to assess the battleficld
and the progress of Vietnamization. (App. 922-923) Admiral Moorer met with General Lavelle
and discussed the “business of the MIG-21's coming down into these four airfields—that is Bai
Phong, Quang Lang, Vinh, and Dong Hoi.” (App. 923) Contemporaneous notes of the November
6™, 1971 meeting between Admiral Moorer and General Lavelle were kept on behalf of Admiral
Morrer by an aide. The notes say, “General Lavelle opened the discussions with a brief update for
me on [deleted] Dong Hoi Airfield on Saturday, 6 November. He stated that he had discussions
with Abrams and they had decided to run a reconnaissance flight with five escort aircraft over
Dong Hoi on Sunday, 7 November, to determine whether or not there were any MIG’s on the
airfield. The reconnaissance mission was flown on the 7* and reacted to by the enemy’s AAA
and as a result, the escort aircraft had expended ordnance of the AAA site around Dong Hoi
Airfield. Lavelle said that none of the U.S. aircraft were hit and all recovered safely, Lavelle and 1
agreed that there was a requirement to determine whether or not there were any MIG’s at the
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airfield at Dong Hoi.” (App. 946; 928) (emphasis added)

It was General Abrams who requested the strike: “A MIG at Dong Hoi was important to
me, because with the GCI that they had. ... * * * ... [requested a photo mission of the 7"
Air Force over Dong Hoi to confirm the presence of a MIG.”"® (App. 586) (emphasis added)
General Abrams said that General Lavelle fully briefed him of the details of the strike: “General
Lavelle did talk with me about it. * * * He talked with me about it, the amount of support he
was going—the amount of escort he was going to put with it-and generally how they were going to
doit. AsIrecall, e even went into the distance between the photo plane and the lead escort and
that sort of thing.” (App. 586-587) (emphasis added) General Lavelle accurately reported the
post mission results to his commander: “. . . [A]fter the mission was over I believe he called me. *
* * But anyway he reported to me that the mission was complete; all planes were out; they had
fired on the aircraft and the escort reacted.” General Abrams viewed this mission which included
enemy fire upon the escort aircraft as “within the rules of engagement.” (App. 602)

General Lavelle described the basis of his authority to execute the Dong Hoi strike (Nov.
7) and the Quan Lang strike (Nov. 8): “These strikes and the rationale for them were discussed
with the Chairman of the JCS. My interpretation of our discussion was that se encouraged me to
run a protective reaction mission to attempt to get the MIG or MIG's on Quang Lang. He took
care of Navy clearance into their area, and he was shown the post strike photographs the following
day. Subsequently I received a call and a message from General Clay at PACAF, in which he
indicated Washington dissatisfaction with the poor results of the Quang Lang strike. It was nota
well executed strike, due principally to poor planning and bombing under heavy fire.” (App. 579)
(emphasis added)

Therefore, is it clear that before ordering the Dong Hoi strike, General Lavelle obtained
approval from his immediate superior, as well as, the most senior military official in the chain of
command. Both of them urged General Lavelle to execute it. The strike was conducted and the
results were reviewed with the over-all commander in Vietnam and the Chairman of the Joint
Chiefs of Staff. The only concern expressed was about the effectiveness of the strikes. Had the
strikes been unauthorized, surely higher command would have called it to General Lavelle’s
attention. General Lavelle had every reason to believe throughout this time that he was
conducting authorized strikes and his belief was being reinforced by the reaction of higher
authority to them. Thus, General Lavelle had authority to order this strike.

""This is supported by Admiral McCain’s top secret message on November 7, 1971,
“Accordingly, I strongly recommend that authority be granted now to strike Dong Hoi and Quang
Lang Airfields and their associated defenses.” (App. 16)
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2. STRIKE TWO: November 8, 1971

AUTHORITY: Admiral Thomas H. Moorer, Chairman, JCS, the Joint
Chiefs of Staff, and General Creighton W. Abrams,
Commander MACV.

STRIKE LOCATION: Airfield at Quan Lang, North Vietnam.

The authority for the attack on Quan Lang was a mirror image of that for the Dong Hoi
attack which was conducted the day before. Again, Admiral Moorer’s contemporaneous notes
provide the picture of a diligent Air Force commander who carefully followed the chain of
command before authorizing the strike.

The Chairman said, “General Lavelle told me that he intended to conduct a photo
reconnaissance mission over Quan Lang Airfield on 8 November 1971. I agreed with the concept
since we were anxious to obtain more photographic intelligence of the deployment of MIGs to the
southern airfields. He requested permission to coordinate with the Navy since Quan Lang was in
the Navy area. I told him to go right ahead and coordinate it.” (App. 928) Admiral Moorer said
that he and General Lavelle “determined that there was a clear requirement to run similar
photographic reconnaissance over the airfields at Vinh and Quan Lang [deleted] to determine if,
in fact, they were present.” (App. 946) (emphasis added) Admiral Moorer conceded that he gave
General Lavelle authority to execute this mission: “All right, sir; let me say I didn’t discourage
him in any way. I encouraged him to go ahead and make the mission as long as he coordinated
with the Navy.” (App. 935; App. 530)"! (emphasis added)

Finally, after the mission the Chief of the Air Force, General John D. Ryan, communicated
to General Lavelle that the bomb damage results were poor."> General Ryan and General Lucius
Clay, PACAF commander, communicated directly to General Lavelle their displeasure that there
was not more damage to the enemy airfield. General Lavelle “resolved then [that] if we were

"See also, (“If General Lavelle meant that I told him that there was no objection, that I had no

objection to it, in that sense that I gave him permission, then alright. I gave him permission.” (App.
935)(emphasis added))

2Colonel Charles A. Gabriel later referenced this strike when explaining to the Inspector General
that he believed all the protective reaction missions were properly authorized. (“Planned/directed strikes
in North Vietnam . . . began with the 8 Nov 71 strike on Quan Lang Airfield. The 432" was directed by
the 7AF to expend on this mission with a reinforced fighter escort of four aircraft in lieu of the ususal
two escorts. During a subsequent visit to Udorn, the Chief of Staff discussed this strike with the 432"
key operational personnel, including the flight leader involved. Members of the 432* have inferred from
this incident that all our planned and directed protective reaction strikes have been cleared at least as
high as the Chief of staff level and probably at the JCS level since our Chief received some criticism in
the JCS over the poor BDA resulting from this air raid.” (App. 307); see, I.G. Report attached hereto
and marked exhibit “L.”
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going back to any more of these, . . . we had to plan them more precisely to be sure that we did do
a good job.”

General Lavelle sought and obtained authority from his commander and from the
Chairman of the Joint Chiefs. The strikes were within the Rules of Engagement. Both Dong Hoi

and Quan Lang strikes received enemy fire.” General Lavelle had authority for the Quan Lang
strike.

a. November 21, 1971: Admiral McCain expresses “deep concern”
about the enemy integrated air defense system

The intensity of the enemy attacks on the slower moving B-52s caused considerable alarm
within the Vietnam command. Admiral McCain sent a message to Admiral Moorer saying, “I am
deeply concerned over the mounting threat that the enemy’s integrated air defense network has
posed against the B-52 force. . . .” (App. 28) Admiral McCain’s request for additional authority to
bomb was denied. (App. 35-36) On November 21, 1971, Admiral McCain sent another strongly
worded message. This came after a MIG-21 attack on a B-52 cell. (App. 51-54) Admiral McCain
explained that in spite of the November 8 and 9 strikes on Dong Hoi and Quan Lang airfields, the
MIGs continue to deploy which “gives strong evidence that the existing authorities are not
adequate to deter the enemy from continuing his attacks against our B-52 aircraft.” (App. 53)
(emphasis added)

The concern over the possibility of enemy aircraft shooting down a B-52 ultimately caused
an order to “stand down” B-52 missions engaged in operation Arc Light over Laos. The halt in B~
52 missions was a jolt to the Joint Chiefs. In response, JCS ordered a commanders conference
(referred to as the “Arc Light Conference”) to deal with the threat.

b. December 4-5, 1971 Honolulu Conference called by
the Joint Chiefs—Not being aggressive enough”

Admiral Moorer sent Lieutenant General John W. Vogt, Director of the Joint Chiefs of
Staff, as the “representative from the Joint Chiefs” to the commander’s conference called on
December 4-5, 1971. The issue before the commanders was the “continued buildup of the enemy
threat in terms of surface-to-air missiles, antiaircraft missiles, and Migs.” (App. 925) The Joint
Chiefs sent very specific instructions to the combat commanders. The JCS directed the
commanders to “increase in the frequency of flights” and “double the number of aircraft. . . .”
(App. 925) Admiral McCain was present and understood the message from the JCS. (App. 529;
976) Admiral Moorer told Admiral McCain that “it was impossible to get authority that he had
requested and that he would have to continue to use the authority that he already had.” (App. 928)
General Abrams and General Lavelle both sent representatives to the Honolulu conference.

PThe official Air Force record indicates that “. . . subsequent crew interviews establish rather
conclusively that both missions did in fact receive enemy AAA fire prior to any expenditure of
ordnance.” (App. 761)
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General Abrams understood from the meeting that “we should use the authority of protective
reaction more frequently and this is borne out by other messages where we asked for authority to
strike airfields, and this was denied but we were encouraged to use the authority we had.” (App.
609) (emphasis added) “ '

General Lavelle got the same message: “I knew that in Washington they wanted us to be
more aggressive, to make the best use we could of our interpretation of the rules.” (App. 562) “At
that conference the Director of the Joint Staff stated that field commanders were not aggressive
enough; we should be more aggressive; we should be more aggressive in using the authorities
that were available tous. . .. * * * ] assumed I should take the rules that I had and interpret
them as fully as I could to operate under them and be more aggressive.” (App. 528-529; 566)
(emphasis added)

The Joint Chiefs of Staff said that “field commanders had not been flexible enough in the
use of existing authorities”, that “fighter escorts for reconnaissance should be increased to 8, 18 or
more if necessary, to insure adequate damage on protective reaction strikes” and that field
commanders “could expect full backing from JCS.” (App. 531)

c. December 8, 1971 Secretary Laird; “Liberal interpretation”

Shortly after the Honolulu conference, Secretary Laird visited Southeast Asia. He went on
December 8, 1971."* (App. 569) General Lavelle met with Secretary Laird at Ambassador
Ellsworth Bunker’s residence for a dinner given in the Secretary’s honor. (App. 569) Secretary
Laird and General Lavelle met privately. (App. 569). They discussed the build up of missiles and
MIGs in North Vietnam and “new aggressiveness of the North Vietnamese.” (App. 570)
Secretary Laird directly addressed the authority he provided to General Lavelle: “It was certainly
true that in my meetings with General John Lavelle I told him that my order on ‘protective
reaction’ should be viewed liberally. Iinvented the term ‘protective reaction.” Prior to my order,
there was no authorization (under McNamara or Clifford) to destroy dangerous targets except
when fired upon without special permission. General Bus Wheeler, Admiral Tom Moorer, and
General Abrams all agreed with the liberal interpretation on my order on protective reaction.

The new orders permitted hitting anti-aircraft installations and other dangerous targets if spotted
on their missions, whether they were activated or not.” (App. 1211) (emphasis added) General
Lavelle said that “Mr. Laird told me it was not the proper time to come in and ask for new
authorities, but to take whatever action I could, the best I could, with the authorities we had, to do
what I could to stop this. * * * ... make the maximum use of the authorities we had and he
would support us in Washington.” (App. 531) (emphasis added)

d. December 26-30, 1971: Limited Duration Strikes

The Rules of Engagement were publicly suspended for five days at the end of December
1971. The 7* Air Force flew mass raids on North Vietnam. The strikes were described as

1See, Air Force Magazine,“Lavelle” by John T. Correll in the November 2006 issue.
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“Limited Duration Strikes.” From December 26" to December 30%, 1971 the Air Force flew
1,100 preplanned strikes into North Vietnam.

e. January 1972

In spite of the Limited Duration Strikes, the enemy’s air defense in North Vietnam
continued to grow and present a serious threat to American aircrews. Based upon the sheer
amount of AAA fire, it was determined statistically that U.S. aircraft were flying into the most
heavily defended airspace since World War II Berlin. By January 1972, the number of AAA sites
in North Vietnam were estimated at 194,200. MIG and SAM alerts between January and March
1972 for the 432™ Tactical Reconnaissance Wing, which handled most of the protective reaction
missions, totaled 1,197.

General Abrams described the difficulty of flying reconnaissance into North Vietnam:
“But, in the time I have been there, 1967 until June [1972], it was by far the most intense air
defense environment that the air operated in, and a very sophisticated, very well-integrated, very
well controlled.” (App. 610) “The environment was stiff. [Deleted]. It was heavy; the
antiaircraft and air defense buildup, in Quang Binh Province, the southern part of North Vietnam,
was intense and I didn’t feel we could fly anything in there without it getting shot at.” (App. 609)
He said, “[w]e were encouraged to do these protective reaction strikes. The response to each
message for authority to strike the way we wanted to was to use the authorities you have, and we
did that.” (App. 631)

Consequently, at the start of 1972 General Lavelle was presented with an increasingly
dangerous enemy air defense system. He had been urged on multiple occasions by his superiors,
who were at the very top of the military pyramid, to become more aggressive by employing a
flexible or “liberal” interpretation of the Rules of Engagement.

3. STRIKE THREE: January 23, 1972

AUTHORITY: Secretary of Defense Laird, the Joint Chiefs of Staff through
its Director Lt. General Vogt, JCS messages, and General
Abrams, Commander MACV under a “liberal interpretation’
of the Rules of Engagement.

b

STRIKE LOCATION: Airfield at Dong Hoi, North Vietnam.
a. “Liberal interpretation” of the Rules of Engagement

The technological development of networking GCI was confirmed in January 1972. This
fundamentally altered the battlefield tactics on both sides. Between 1968 and 1971, U.S. pilots
were alerted to a SAM firing by virtue of the SAM radar, Fan Song, “locking on” to the U.S.
aircraft. When a SAM radar “locked on” to the American aircraft, the cockpit alarm (RHAW)
sounded, and enabled the crew to take evasive action to avoid the SAM. A separate radar system,
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general search radar (GCI), was always activated but did not acquire targeting information.

By January 1972, the number of near misses of U.S. aircraft caused pilots to believe that
they were getting no warning of SAM firings. (App. 600) The technical staffs of both General
Abrams and General Lavelle analyzed the concern and concluded that, indeed, the enemy general
search radars, GCI had been netted with the SAM, Fan Song, radars. (App. 624, 586) GCI radars
fed precise tracking information to SAMs which allow the Communists to fire SAMs with no
warning to US pilots. (App. 624, 586) General Abrams had “many discussions” with General
Lavelle about the netting of the GCI radar with the SAMs. (App. 585-586) “. . .General Abrams
was well aware that the system was netted and that the crews in flying through these [deleted]
missiles sites over there no longer got any warning. We assumed that the system was activated
against us at all times.” (App. 565; 600)

General Lavelle was directed to respond to this technological advancement without
adjustment to the existing Rules of Engagement. Thus, he developed a counter plan called “Quick
Check Reconnaissance.” This plan required U.S. aircraft to be poised, around the clock, to
respond immediately to the notice of any threat. General Lavelle explained the plan to General
Abrams. He said that the “netting together of the radar . . . no longer gave us warning and that
when the pilot flew in there, because the air defense system was always on him, we could, in
effect, consider that he was always under observation from a radar that could trigger a missile.”
(App. 526) Both generals agreed “that the system was activated against us and that crews that
were going in there had to be protected and couldn’t just stand around and wait until somebody
shot one down before we could attack.”® (App. 507; see also, App. 515) General Abrams
“concurred” in the counter plan. (App. 518) Both General Lavelle and General Abrams believed
that the counter plan “was well within our interpretation of our authority.” Based upon the
statements of Secretary Laird, Admiral Moorer and Admiral McCain’s message, General Lavelle
understandably concluded that no further authority from Washington was necessary. (App. 493)

b. Facts of the strike on Jan. 23, 1972

With near misses on an RC-135 intelligence aircraft and a B-52, on January 23, 1971
General Lavelle “ordered Quick Check Recce flight to launch with the objective of cutting the
Dong Hoi runway.” (App. 490) “The strike was so successful that the strike aircraft pulled off
the target and out of the threat area without receiving enemy fire. The lead pilot reported [deleted]
that he had struck Dong Hoi airfield, expended all ordnance, the mission was successful and no
enemy reaction.” (App. 490) Under the pressure of nearly losing an RC-135 intelligence aircraft
and a B-52, General Lavelle curtly instructed his Director of Operations, “you can’t report ‘no
enemy reaction.”” (App. 490, 513, 545) General Lavelle expected aircrews to report “hostile
radar” if there were no actual enemy fire observed. He failed to clarify his intention with his

BGeneral Lavelle did not refine these issues into a new form of authority: “Yes, we did discuss
the air defense, how tough it had gotten, that it was netted, that the GCI radars were now painting and
controlling the missiles. I cannot say to you that I then said, therefore, under this interpretation we
should consider the system activated against us.” (App. 507)
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director of operations. As a result, his order was passed down the chain of command
literally—“You can’t report ‘no reaction.”” General Lavelle was unaware that the order caused a
detailed follow-on report to falsely indicate “heavy AAA fire” instead of indicating “hostile
radar.”" This mistake would be repeated on at least two other reports of subsequent missions. It
was not discovered by General Lavelle until the Inspector General addressed it two months later.
(App. 490) Nonetheless, General Lavelle honorably assumed responsibility for this error. (App.
545)

The authority utilized by General Lavelle in the Jan. 23" attack on Dong Hoi was
described as a “liberal interpretation”'® of the Rules of Engagement and he believed his
interpretation was “within complete tolerance of” the Rules. (App. 564, 576) This was the first
mission in which the “liberal interpretation” of the Rules of Engagement was used. This same
basis was used by him for the next three strikes. (App. 545)

4. STRIKES FOUR, FIVE AND SIX: January 25 and 31, 1972

AUTHORITY: Secretary of Defense Laird, the Joint Chiefs of Staff through
its Director Lt. General Vogt and JCS messages, and
General Abrams, Commander MACYV under a “liberal
interpretation” of the Rules of Engagement.

STRIKE LOCATION: SAM site, and two AAA sites."”

The next three strikes, one on January 25™ and two on January 31, were conducted under
the “liberal interpretation” of the Rules of Engagement as described in the January 23" strike.
Importantly, all of these strikes were reviewed by General Abrams before and after the strikes. By
this point, General Abrams was meeting daily with General Lavelle to discuss these special air
strikes. (Ap. 604) At the time bomb damage results were being reported up the chain of command
to Admiral McCain in Hawaii and Admiral Moorer at the Joint Chiefs in Washington. Again,
neither Admiral McCain nor Admiral Moorer expressed concern about the authorization for the
strikes.

1He relied on several sources to derive this authority. First, upon Admiral McCain’s July 25,
1971 top secret message to General Abrams. As Pacific Commander, Admiral McCain wrote: “The
current air operating authority allows immediate protective reaction strikes upon any SAM or AAA site
which fires at, or is activated against, our aircraft. I urge you to make maximum use of this existing
authority for immediate reaction to SAMs and AAA in NVN, as our requests for retaliatory strike
authority have consistently been denied.” (App. 504) (emphasis added) The technological advancement
of the internetting of the GCI (which was always on) with the SAM radar fulfilled the requirement of
“activation against.” General Lavelle believed that based upon the exhortations of his superiors, the
specific wording of the message traffic and the technological advancement of the enemy’s radar, his
interpretation was “within complete tolerance of” the Rules of Engagement. (App. 564; see also 576)

1See generally, App. 325-393.
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On the January 25th, mission the reconnaissance aircraft and escorts were fired upon, but
the escorting aircraft had already crossed the border into South Vietnam. The escorts turned
around over the border and went back to strike. (App. 552) General Lavelle believed that the
strike was within the liberal Rules of Engagement.

On January 31st, the 7th Air Force had photos of SAM missiles on trucks. (App. 548)
These had fired four previous times at American gun ships. (App. 548) General Lavelle took the
pictures of the SAMs to General Abrams and said that “we just morally could not sit there and let
them come into Laos when the weather got bad and shoot down an airplane. . ..” (App. 548)
General Abrams “agreed” with General Lavelle’s recommendation of a protective reaction strike
to hit the SAMs. General Lavelle said that he would never have hit these targets had General
Abrams not approved the mission. (App. 549) These two missions on January 31 were the second
and third missions under the “liberal interpretation” of the Rules of Engagement—the first mission
to strike SAMs. (App. 548)

General Abrams was expressly aware of all of these strikes. Moreover, the Joint Chiefs of
Staff received accurate reports (Specat) of the bomb damage result of each mission. No one of
authority questioned General Lavelle’s or General Abrams’ authority to order these missions.

5. STRIKES SEVEN THROUGH TWENTY FOUR:
February 16,17, 18, 21, 22, 25; March 3,4,6,7,8 and 9, 1972

STRIKES AUTHORITY

7.) Feb. 16, 1972 President Nixon, Secretary Laird, the Joint Chiefs of
Staff, Admiral McCain, Ambassador Bunker and
General Abrams conveying orders from the
Commander-in-Chief to bomb in North Vietnam
without the precondition of enemy reaction.

8.) Feb. 17, 1972 Ibid.
9.) Feb. 18, 1972 Ibid.
10.) Feb. 21, 1972 Ibid.
11.) Feb. 22, 1972 Tbid.
12.) Feb. 25, 1972 Ibid.
13.) Feb. 25, 1972 Ibid.
14.) Feb. 25, 1972 Ibid.
15.) Mar. 2, 1972 Ibid.
16.) Mar. 3, 1972 Ibid.
17.) Mar. 4, 1972 Tbid.
18.) Mar. 4, 1972 Ibid.
19.) Mar. 6, 1972 Ibid.
20.) Mar. 7, 1972 Ibid.
21.) Mar. 7, 1972 Ibid.
22.) Mar. 8, 1972 Ibid.
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23.) Mar. 8, 1972 Ibid.

24.) Mar. 9, 1972 Ibid.
STRIKE LOCATIONS: SAM sites and AAA sites in North Vietnam.'®

Authority for these seventeen missions arises from a historic conversation in the White
House. Exhibit “A” is an audio recording of a February 3, 1972 conversation in the Oval Office.
The DVD has a rolling transcript to assist the Board in reviewing the conversation. The recorded
conversation is between the President of the United States, Richard M. Nixon, National Security
Adviser, Dr. Henry A. Kissinger and Ambassador to Vietnam, Ellsworth Bunker.

a. February 3. 1972, Thursday: President Orders Strikes

In February 1972, the Ambassador to Vietnam, Ellsworth Bunker, returned to Washington
D.C. He had been appointed by President Johnson in 1967. President Nixon had re-nominated
him to the position. Ambassador Bunker’s confirmation hearing was scheduled for the following
week. He was meeting the President and Dr. Kissingner in order to prepare for a thorough
examination by Senators regarding American foreign policy in Southeast Asia.

1. Oval Office at 10:53 a.m.

An extensive discussion began regarding the war and its progress. The discussion moved
to protecting American B-52s from SAM attack. Ambassador Bunker told the President that he
and General Abrams desired to “get authority to, to bomb these SAM sites.” (DVD conversation
2/3/72; see also, App. 1498) He explained that the current policy of permitting the U.S. to bomb
only when an the “radar’s locked on” is too “late to start attacking.” (App. 1498) Dr. Kissinger
agreed, “that’s very restrictive because that means that the plane which is in trouble also has to
fire.” (App. 1499)

President Nixon was supportive and said, “protective reaction should include preventative
[sic] reaction.” (App. 1498) The President was genuinely concerned, “I would never forgive
myself for not knocking those sites out.” (App. 1501) Finally the President said:

“I am simply saying that we expand the definition of protective reaction to
mean preventive reaction where a SAM site is concerned. And I think that, that, to
be sure that anything that goes down there is just to call it ordinary protective
reaction. Who the hell’s gonna say they didn’t fire?” (App. 1500) (emphasis
added)

Dr. Kissinger then counseled the President that this expansive change in the Rules of
Engagement be done secretly: “Now, could they stop from blabbing it at every bloody briefing?”
(App. 1500) In response, the President ordered Ambassador Bunker: “I want you to tell Abrams

'%See generally, Inspector General Report, Exhibit “L” (App. 325-393).
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when you get back that he is to tell the military not to put out extensive briefings with regard to
our military activities from now on until we get back from China.” Mr. Nixon issued a clear
instruction: “Do it, but don’t say anything.” (App. 1500) (emphasis added)

The President then summarized the new authority to strike: “He can hit SAM sites
period.” (App. 1501) (emphasis added) “But he is not to do it with a public declaration, alright.
And if it does get out, if it does, he says it’s a protective reaction strike. He is to describe it as a
protective reaction. And he doesn’t have to spell it out, if they strike, that’s all he needs is a SAM
site, a protective reaction strike against a SAM site.” (App. 1501)

The next seventeen missions were flown without any questions or negative comments
from the Joint Chiefs. Following this express Presidential approval, the strikes went from five
missions in three months to a mission nearly every other day.® Seventy percent of the allegedly
“unauthorized” missions that resulted in Lavelle’s reduction in grade were flown in the following
35 days.

Two days after the Nixon-Bunker-Kissinger Oval Office conversation, the Joint Chiefs of
Staff, for the first time since 1968, began to forecast the imminent issuance of a standing order
suspending all restrictions on tactical air.® Admiral Moorer, sent a message to Admiral McCain
requiring General Abrams to submit a “daily report” in order for the JCS to give the President a
daily update from the battlefield.*! The “daily report” was sent from General Abrams in Vietnam
to Admiral McCain in Hawaii who immediately forwarded it to the Joint Chiefs of Staff at the
Pentagon. The Joint Chiefs “monitored everything that was going on.” (App. 997) The Air Force

BFeb. 16, 17, 18, Feb. 21, Feb. 22, Feb. 25, Feb. 25, Feb. 25, Mar. 2, Mar. 3, Mar 4, Mar. 6,
Mar. 7, Mar. 7, Mar. 8, Mar. 8, and Mar. 9, 1972. (App. 760)

20«3 IN ADDITION, THE FIRST OF THE WEEK I EXPECT YOU WILL RECEIVE
DIRECTIVES SETTING FORTH THE FOLLOWING: * * * E.REMOVAL OF ALL EXISTING
SORTIE RESTRICTIONS FOR BOTH B52 AND TACTICAL AIR MISSIONS UNTIL FURTHER
NOTICE.” (App. 263-265); See also, Msg (TS) 072153Z Feb 72 which contains an actual Rule change,
“...YOU ARE AUTHORIZED TO CONDUCT TACTICAL AIR STRIKES INTO THE NORTHERN
PORTION OF THE DMZ WHENEVER COMUSMACYV DETERMINES. . . .” (App. 271-272)

215 February 1972, 2334 Zulu, “AS YOU ARE NO DOUBT AWARE, HIGHEST AUTHORITY
[President Nixon] IS FOLLOWING THE SOUTHEAST ASIAN SITUATION VERY CLOSELY. IN
THIS REGARD, I HAVE BEEN ASKED TO PROVIDE A DAILY REPORT OF THE SITUATION TO
INCLUDE A PERSONAL ASSESSMENT. IT WOULD BE MOST HELPFUL IF ABE COULD
PROVIDE ME, ON A DAILY BASIS, HIS VERY BRIEF PERSONAL ASSESSMENT ON THE
FRIENDLY-ENEMY SITUATION TO INCLUDE ANY SIGNIFICANT ITEMS WHICH WOULD BE
OF INTEREST TO THE COMMANDER IN CHIEF. I WILL NEED THIS REPORT IN
WASHINGTON NLT 1200Z DAILY, BEGINNING 7 FEBRUARY.” (App. 266)
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Chief, General Ryan and Admiral Moorer were receiving this daily report?* The JCS expressed
no disapproval of the almost daily “protective reaction” missions into North Vietnam.*

E. March 8, 1972: Letter from Sergeant Lonnie Franks

In the first week of March 1972 Senator Harold Hughes, D-IA, received a letter from a
constituent who was serving in the Air Force in South Vietnam. Senator Hughes forwarded the
letter to the former Secretary of the Air Force, then U.S. Senator, Stuart Syminington. On March
8, 1972, Senator Symington forwarded a letter from Sergeant Lonnie D. Franks to the Secretary of
the Air Force Robert C. Seamans. (App. 299)

1. Sergeant Franks Letter

The Franks letter was addressed to Senator Harold Hughes of Iowa. Sergeant Franks said,
“I am an intelligence specialist with the 432 Technical Reconnaissance Wing at Udorn Thai Air
Force Base, Thailand.” (App. 300) “I and other members of the Wing . . . have been falsifying
classified reports for missions into North Viet Nam. That is, we have been reporting that our
planes have received hostile reaction such as AAA and SAM firings whether they have or not.”
(App. 300) See, exhibit “L.”

Air Force Chief of Staff General John D. Ryan initiated an Inspector General
investigation. (App. 292-393) Lieutenant General Louis L. Wilson, Jr., Inspector General,
traveled to Vietnam and began an investigation. The investigation spanned from March 11 to the
16®,1972. (App. 292) General Lavelle fully cooperated with the investigation by submitting to
interviews on March 11, 12 and 15, 1972. (App. 301) General Wilson applied the publicly-known
Rules of Engagement as the criteria for his investigation, and rejected General Lavelle’s.

2ZS_ee_, Admiral Moorer before the Senate Armed Services Committee during his re-confirmation
as Chairman of the Joint Chiefs of Staff testified as follows, “I can assure you, Mr. Chairman and Senator
Smith, that I watch these reports very carefully in order to evaluate what has taken place, the results of
the operations and, of course, from that we develop recommendations. . . .” (App. 1422)

20n the contrary, at times the JCS congratulated the 7" Air Force regarding protective reaction
strikes. On 17 February 1972, 1718 Zulu in a top secret message in response to a report of the bomb
damage assessment Admiral Moorer sent the following message to Admiral McCain, General Abrams,
General Lavelle and others: “REFERENCE REPORTED APPRAISAL OF TACAIR STRIKES
AGAINST ENEMY 130MM ARTILLERY AND OTHER ENEMY LONG-RANGE
ARTILLERY/ROCKET SITES IN THE DMZ REGION. 2. ON BEHALF OF THE JOINT CHIEFS OF
STAFF PLEASE EXTEND OUR HEARTIEST CONGRATULATIONS TO ALL COMMANDERS,
AIR CREWS AND GROUND CREWS FOR A JOB WELL DONE.” (App. 285-286). (Compare, the
JCS inquiry on January 5, 1972 at Moc Chau, General Abrams: “Actually, the mission was flown on the
5% of January 1972, against the GCI site [delete]. JCS challenged it on the 5%; we replied on the 6" and
on the 7 they told us we could not do it.” (App. 585))
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2. Inspector General Investigation

The Inspector General report using the publicly-known Rules of Engagement concluded
that General Lavelle had authorized strikes “assuming enemy reaction whether there is or not” and
“to cover the true nature of these missions, reports normally show strikes are against AAA, even
when they are not.” (App. 295) The Report was finalized by Lt. General Wilson on March 20,
1972, and General Lavelle was informed of the results. (App. 292) General Lavelle was accused
of violating the Rules of Engagement and of ordering false reports to conceal the violations.

General Lavelle strongly objected to the Report’s findings and urged Generals Wilson and
Ryan to reconsider their conclusions. (App. 294) General Wilson said that General Lavelle
explained that his interpretation was “based on ‘reaction’ not ‘enemy fire.” In other words, there
would always be an enemy reaction on the radars — we just wouldn’t always be able to detect it.”
(App. 396) He explained the miscommunication with his director of operations on the January 23
Dong Hoi strike, and explained that he “didn’t realize that he was, in effect, causing his
subordinates to have to falsify reports. He did indicate to me he recognized that he was
responsible, however.” (App. 396) These explanations by General Lavelle were rejected by
General Wilson and General Ryan. Thus, the report was received by General Ryan as a
confirmation that General Lavelle violated the Rules of Engagement and that he had caused false
reports to be prepared in order to conceal the violations. The IG recommended disciplinary action
for General Lavelle. (App. 296)

Two days later, March 30, 1972, the North Vietnamese launched a full-scale attack on
South Vietnam. The North Vietnamese poured over the DMZ in massive numbers supported by
artillery and armored vehicles. Within thirty days all restraints on bombing in North Vietnam
were removed.

F. Removal from Command and Retirement in the Grade of Major General

General Lavelle was ordered to return Washington and report immediately to the personal
quarters of the Chief of the Air Force on Sunday, March 26, 1972. (App. 510) General Lavelle
was presented two choices: Retire as a three-star or take a two-star position. General Lavelle
rejected these “face-saving” choices and insisted on the opportunity to explain himself personally
to the Secretary of the Air Force or the Secretary of Defense.

General Lavelle appeared at the Pentagon the next day. He waited all day to meet
Secretary Laird or Secretary Seamans. They were “unavailable” to meet with him. General
Lavelle returned to the Pentagon each of the next four days (March 28-31, 1972) asking to speak
to Secretary Laird or Secretary Seamans. The Secretaries refused to meet with him. Ultimately,
when told by General Ryan that his pursuit of this issue could result in other officers in his
command suffering an adverse fate, General Lavelle relented and accepted retirement at the
recommended grade of Lieutenant General. On Monday, April 3, 1972, General Lavelle was
examined by a flight surgeon (App. 1160-1164), and on Tuesday, April 5, 1972, the Medical
Board Report determined that he had “moderate coronary artery disease”, as well as, other
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aliments. (App. 1160)
1. April 6, 1972, General Lavelle Retired; General Vogt Assumes Command

On Thursday, April 6, 1972, General Ryan officially relieved General Lavelle of command
and discharged him from the United States Air Force after 32 years, six months and fourteen days
of service. (App. 402-403; 1151-1152, 1157)

Rapidly and quietly arrangements were made for Lt. General John Vogt to take over the
command of the 7" Air Force. He appeared in the Oval Office the same morning that General
Lavelle was discharged. (App. 397-401) Incredible as it seems now, the President was still
unaware of the allegations of unauthorized strikes. He did not know General Lavelle had been
fired and discharged.** A review of the transcript of the April 6" discussion reveals that the
President was never informed of General Lavelle’s harsh treatment by the Department of Defense.
(App. 397-401) Chief of Staff H.R. Haldeman told President Nixon that General Vogt
“volunteered” for the position.”® General Vogt had an extended meeting during which he asked
the President to elevate the Air Force position to that of air commander from MACYV air deputy.
(App. 399)

General Ryan issued a press release on April 7, 1972 stating that General Lavelle retired
for “personal and health reasons” and Lt. General John W. Vogt was reassigned to the 7" Air
Force command. No mention was made of General Lavelle’s removal from command or
reduction in grade. (App. 994)

#*See, White House, Oval Office transcript, April 6, 1972, of the meeting between Lt. General
John W. Vogt, President Richard M. Nixon and Dr. Henry A. Kissinger (e.g., there is no mention of
General Lavelle at all.) (App. 397-401); See also, DVD, conversation of June 14, 1972 between President
Nixon and Dr. Kissinger, (App. 1508-1509) RN: “Why did he even remove him?” (App. 1509); RN:
“Why’d he even remove ‘em?” * * * HK: “Lavelle was removed at the end of March.” RN: “Because
of this?” HK: “Yea.” RN: “Why the hell did this happen!? A decision of that magnitude without? /
should have known about it Henry, . . .. (App. 1511) (emphasis added). This supports the view that
the President was not informed of the Lavelle firing in March 1972 until his meeting with Dr.
Kissingner on June 14, 1972.

%% See, H.R. Haldeman: “You got a guy volunteering for the assignment because he know’s its
fucked up out there.” RN: “He volunteered?” HH: “Yea. He came to Henry and said, ‘I’ll give up my
fourth star . . . if you’ll let me go out to Vietnam. . . .”” (App. 400) See also, The Haldeman Diaries
Inside the Nixon White House, Haldeman, H.R, Berkley, (1995), pp. 530-531. (“The P had me stay when
Henry brought General Vogt in to discuss his show. The background of this is that in a briefing the other
day, Vogt mentioned to Henry that he was terribly distressed with the way the military and particularly
the Air Force were handling the Vietnam situation, . ... Vogt made the comment to K that he would like
to give up his 4™ star that he was about to get for going over to NATO and be assigned to Vietnam and
get the thing straightened out. As a result of this, K suggested exactly that to the P and he bought the
idea. Vogt is being transferred to Vietnam, although he’s still getting his 4™ star and he’s going to go out
this weekend.”)
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2. Congressman Otis G. Pike Calls for an Investigation

On Thursday, April 27, 1972, Congressman Otis G. Pike wrote to the chief counsel for the
House Armed Services Committee requesting information on the retirement of General Lavelle.
Congressman Pike’s request was rebuffed by the Air Force. (App. 404) On May 4, 1972,
Congressman Pike wrote to the Chairman of the Armed Services Committee requesting an
“investigation” saying that there was “far more here than a retirement for personal and health
reasons.” (App. 404-05; 994) On May 16, 1972, he alleged that the leadership of the U.S. Air
Force was not being truthful. (App. 405) This speech began a national debate. The firestorm of
front-page articles in national newspapers and on national TV continued throughout the remainder
of the year.” A House Armed Services Committee inquiry was scheduled for June 12, 1972.

3. May 19, 1972, DVD Oval Office Conversation: President,
Vice President Agnew, Dr. Kissinger and Admiral Moorer

On May 19, 1972, the President met with the Vice President Spiro T. Agnew who had
recently returned from touring Vietnam. (See, DVD; see also transcript of meeting (App. 1503-
1505)) While discussing with Admiral Moorer the bombing in Vietnam, the President expressed
dissatisfaction with the Chief of the Air Force: “Ryan has got to get off his goddamn ass or he’s
out.” President Nixon said: “And I own the military issue. Or there is going to be a new chief of
staff all up and down the line here. * * * Now get off your ass. Now I want you to get that
son of a bitch Ryan on the phone, I want you to get McCain on the phone. * * * Tell them to
dothejob. * * * Ryan is going to have a resignation on this desk. I’ll fire his ass out of there
unless he gets some discipline in that outfit.” (App. 1504-1505)

4. June 12, 1972, House Armed Services Committee Hearing
into “Unauthorized Bombing of Military Targets in North

Vietnam™?’

The House Armed Services Committee held a hearing looking into the “irregularities”

%See, Appendix 1041-1078; 1226-1483; note that research was limited the New York Times, for
May, June and September 1972.

2'0n June 13, 1972, the New York Times published a front-page story by Seymour M. Hersh
captioned, “General Testifies He Made 20 Raids Without Orders.” (App. 1044) A second page-1 story
by Seymour M. Hersh on June 13 was published by the New York Times entitled “Airman Says Raid
Reports Were Falsified on Orders.” (App. 1149-1150) A third article in the New York Times ran on
June 13 on page 20 entitled “A Businesslike General.” (App. 1231) On June 14, the New York Times
ran “Behind the Lavelle Incident, Weak Links in the Chain of Command.” (App. 1047) In the same news
paper a Seymour Hersh, page-1, article was published under the title, “‘Reaction’ Strikes Called Cover-
Up.” (App. 1052)
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asserted by General Ryan. (App. 994)® The Committee took two witnesses: General Lavelle and
General Ryan.

General Lavelle testified that he believed that his strikes were authorized under a liberal
interpretation of the Rules of Engagement, an interpretation he had been urged by higher
command to take and an interpretation that resulted in air strikes accurately reported to higher
command that had not been questioned by higher command. Consequently, he reasonably
believed he was carrying out his duties as directed by the President and encouraged by his
superiors. He fully explained what occurred regarding the misunderstanding which caused the
inaccurate reporting of some missions. Although he had requested portions of the Rules of
Engagement in order to defend himself, he was denied access to any messages by the Department
of Defense.

General Ryan testified that the Rules of Engagement had been constant since 1968. He
asserted that fighter planes and escorting reconnaissance aircraft would have to be fired on before
taking offensive action against a SAM site. (App. 996) He added that the authority was limited to
immediate reaction and did not allow for subsequent retaliation. (App. 996) General Ryan
asserted that General Lavelle violated the Rules of Engagement.

The Committee expressed skepticism of the Department of Defense refusal to disclose the
applicable Rules of Engagement to the House. See generally, Report of Dec. 15, 1972,
“Unauthorized Bombing of Military Targets in North Vietnam”, p. 7, exhibit “K.” (App. 990-
1005) General Ryan told the Committee that they were classified and could not be provided. The
Subcommittee made the following observations:

At the outset of our inquiry, DOD would not even divulge the whereabouts
of General Lavelle and thus temporarily prevented us from interviewing him.
After several days, however, this ridiculous situation was finally resolved in our
favor. Thereafter we requested copies of certain basic documents which are
essential to the understanding of the case. These documents included the pertinent
Rules of Engagement in effect at the time the first alleged incident took place,
together with all subsequent modifications or changes to the Rules, plus a list of all
alleged unauthorized bombings involved, indicating the date, time and place of
each incident, with a brief description of the results. We also request copies of all
after-action reports filed in each case. These documents have been denied to the
Subcommittee. Instead, we have been given a short paraphrase of the Operating
Authorities, so general in nature that it is of little or no value for our purposes.
(App. 1000-1001)

20n June 10, 1972, the New York Times published a front-page story by Seymour M. Hersh
captioned, “General Bombed in North Before President’s Order.” (App. 1229) On June 12%, 1972, the
New York Times published a front-page story by Seymour M. Hersh captioned, “Pike Charges a Cover-
Up Over General’s Dismissal.”
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It has been suggested by DOD that, at least initially, the secrecy which it
imposed in this case was imposed to protect General Lavelle from embarrassment.
But having just summarily relieved him of his command, reduced him in grade,
and caused him to retire, it is difficult to understand how either the Air Force or
DOD could have added to the General’s embarrassment. Therefore, one might be
excused for entertaining an uneasy feeling that someone other than General Lavelle
could be receiving the benefits of this secrecy. (App. 1000)

The House Subcommittee concluded that General Lavelle was justified in the steps he
took in the discharge of his command.”® Several U.S. senators viewed General Lavelle’s
testimony as contrary to the principle of civilian control of the military. Senate hearings were
scheduled for September 1972.

5. June 14, 1972, Wednesday; DVD conversation between
President Nixon, Secretary Rogers, and Dr. Kissinger

Two days after the House hearing, on June 14, 1972, President Nixon met in the morning
with Secretary of State William P. Rogers and National Security Adviser Henry A. Kissinger.
(See, DVD; see also, transcript (App. 1506-1507)) Secretary Rogers alarmed the President with
news of the Lavelle hearing by saying, “that damn general is going to cause you a lot of trouble,
that Lavelle.” (App. 1506) The President does not express concern about the political fallout,
instead he reacts with concern for General Lavelle asking three times, “is he being made a goat?”
(App. 1506-1507)

6. June 14, 1972; DVD conversation between President Nixon and Dr.
Kissinger

Later that day, the President and Dr. Kissinger engage in the conversation which inevitably
dooms General Lavelle. This is a crucial piece of evidence supporting the Applicant’s claim of an
injustice.

The President expressed personal concern for the welfare of General Lavelle and solicited
from Dr. Kissinger a process to correct the obvious false impression Congress received from the
Department of Defense. “Well, let me ask you about Lavelle. I was, I had it on my list this
morning. I just don’t want him to be made a goat, goddamnit.” (See, DVD; see also, transcript
(App. 1540))

»Exhibit “K”, (App. 1002) (. . . [T]he total abolition of those conditions [ROE
requirement of enemy reaction] two months later clearly demonstrated that General Lavelle’s
efforts to give his pilots a fighting chance against the improved enemy system were not only
proper, but essential.” (emphasis added))
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Dr. Kissinger confirms that the White House ordered General Lavelle to do what the
Department of Defense is now representing to Congress he had no authority to do. Dr. Kissinger:
“What happened with Lavelle was he had reason to believe that we wanted him to take aggressive
steps.” (emphasis added) The President clearly agrees that General Lavelle was justified to
execute these missions: “That’s right, that’s right.” (App. 1540) (emphasis added)

Dr. Kissinger explains that when Sergeant Franks’ letter landed in Washington, Secretary
Laird rapidly fired, demoted and discharged General Lavelle. Dr. Kissinger: “A, then he did it.
And then suddenly Laird came down on him like a ton of bricks.” (App. 1541)

The President now recognizes that an innocent man is being falsely accused of illegally
ordering strikes. Stunned, President Nixon, asks why General Lavelle was removed by the
Secretary of Defense: “Why did he even remove him? You, you destroy a man’s career.” (App.
1541) (emphasis added)

The President now realizes that Secretary Laird does not want to disclose the secret change
in the ROE and he is now offended. He learns that General Lavelle was fired, reduced in grade
and now will be pilloried in the press as a renegade. The President expresses anger at not having
been consulted on the Lavelle removal: “Why the hell did this happen!? A decision of that
magnitude without? I should have known about it Henry. . ..” (App. 1543) Dr. Kissinger
explains that Secretary Laird removed him before Dr. Kissinger was informed of it. (App. 1543)

President Nixon realizes that the Department of Defense is withholding the actual
authority it gave to General Abrams and General Lavelle: “Because this is something we told.
You remember we, we, we told Laird keep the pressure on there in March!”* (App. 1543)

The President in this conversation on several occasions asks Dr. Kissinger to come back to
the issue of General Lavelle.?' The President is furious about the obvious damning of an innocent
man: “But, come back to Lavelle, I don’t want a man persecuted for doing what he thought was
right. Ijust don’t want it done.* * * Now, what is the situation? Is this, this, this, this
sounds, connects the feelings with making the guy a goat now. It’s just not right!” (App. 1542)
(emphasis added)

The President realizes that his advisers are not recommending a public correction. Finally

*Msg (TS), JCS to CINCPAC, 052334Z Feb 72, [App. 266], (‘DAILY REPORT” for the
President). Thus, the President received daily reports from February through March and was keenly
aware of the strikes.

*'When asked about General Lavelle, Dr. Kissinger changed the topic several times: (1) “I'm
gonna tell you Mr. President. Laird is getting to be almost unbearable for this government.” (App. 1541);
(2) “When I ordered Moorer yesterday to stop bombing for three days. . . .. ” (App. 1542); (3) “What I
think now, today, we’ve got that China announcement. . . .” (App. 1544); (4) “You know yesterday for
example I called Moorer about getting the raids called off.” (App. 1545)
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the President relented: “In other words, how do we handle it public relations wise? Bill seemed to
be very concerned about it. What do you think?” (App. 1543)

Dr. Kissinger suggests the issue will “go away” and suggests that the Administration spin
the issue by claiming to have acted righteously: “I think this will go away. I think we should just
say a . . . after all we took corrective steps. We could have easily hidden it. I think you might as
well make a virtue of a necessity.” The President is still troubled by the idea of condemning an
innocent man: “It’s just a hell of a damn. And it’s a bad rap for him Henry.” (App. 1543)

The President, apparently feeling boxed in, expresses frustration toward Secretary Laird.
The President also confirms that he discussed this change in the ROE with Secretary Laird: “Well
you see, deep down, the thing I’'m gettin’ at is this. That a, with Laird, I just don’t like him to
make a goat of this fella. Because Laird knows goddamn well, that a, I told him, I said it’s
protective reaction. He winks, he says, ‘oh, I understand.”” (App. 1547)

Though very troubled by what is the equivalent of a false conviction, President Nixon
ultimately allowed it. The public storm in the media continued to build until September when it
touched down with tornado-velocity with the Senate Armed Services Committee hearings.”

7. June 22, 1972, Admiral Moorer’s Confirmation Hearing for
a Second Term as Chairman of the Joint Chiefs of Staff

Admiral Moorer’s first term as Chairman of the Joint Chiefs expired at the end of June
1972.* His re-confirmation hearing was taken on June 22, 23 and 29, 1971. Admiral Moorer
testified before the Senate Armed Services Committee, and was asked a number of direct
questions about the Lavelle matter. (App. 1414-1419; 1420-1436) He took the position that
General Lavelle had violated the Rules of Engagement. He said, “[i]n other words, the authority
clearly states that before these aircraft can take action against either the missile or any antiaircraft
that fires at them, that there must be evidence that they have in fact been fired upon. This has
been the authority and I think it is crystal clear.” (App. 1423) The Chairman went on to say that

*20n June 15, 1972, the New York Times published the opinion entitled, “. . . but Who’s in
Charge?” (App. 1051); June 16" a New York Times article by Mr. Hersh read, “Ex-Airmen Tell of 20
Planned Raids a Month in ‘70-71.” (App. 1054); June 18® Tom Wicker wrote, “that the Pentagon has
said no further “active investigations’ are being made.” (App. 1056) On June 19", Mr. Hersh published a
story captioned, “Unauthorized Raids Attributed to Eased White House Control.” (App. 1057); on June
21 the New York Times ran, “Aides to Abrams Silent on Raids” and the article noted that there may be
implications for General Creighton W. Abams who “has been nominated to be Army Chief of Staff.”
(App. 1058); on June 22, 1972 the New York Times published an article by Seymour Hersh entitled,
“Young Air Officer Accuses Lavelle of Misconduct for Raids on North.” (App. 1059).

3 There was some question as to whether the President would re-nominate Admiral Moorer. In
The Atlantic, April 2002, “Nixon and the Chiefs” there is some evidence that the President considered a
criminal inquiry into the purported surveillance by agents of the Joint Chiefs of Staff of Dr. Kissinger’s
activities.
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the Rules of Engagement have remained essentially the same since 1968. (App. 1430)

During a news conference on June 23, President Nixon, in answer to a question about the
firing of General Lavelle said, “[t]he Secretary of Defense has stated his view on that, has made a
decision on it. Ithink it was an appropriate decision. I will not go beyond that.” (App. 1061)
Three days later, in the Oval office, Chief of Staff H. R. Haldeman suggested General Lavelle had
disobeyed Presidential orders, and recommended that the White House should maximize it
politically as President Harry Truman did with General Douglas MacArthur. The President
responded to Mr. Haldeman’s suggestion with one word: “bullshit.” [App. 476]

On June 29, 1972, Senator Stennis, Chairman of the Senate Armed Services Committee
ordered a full hearing on the “unauthorized” strikes and General Lavelle’s retirement at the grade
of Lieutenant General* On June 30", in a press conference, the President said that Admiral
Moorer said the strikes were unauthorized but were “directed against only those military targets
which were the areas being used for firing on American airplanes. But he did exceed
authorization, it was proper for him to be relieved and retired. And I think it was the proper
action to take, and I believe that will assure that kind of activity may not occur in the future.”
(App. 1068)

8. United States Senate: Hearings Sept. 11-15, 18-19, 22 and 29, 1972

The controversy over General Lavelle’s authority to bomb now involved the entire upper
echelon of the United States military. Admiral Moorer was thoroughly examined about the
Lavelle matter by Senators at his June re-confirmation hearing; however, he was re-summoned
before the Senate in the Lavelle hearings. Senator Hughes expressed dissatisfaction with Admiral
Moorer’s failure to acknowledge conferring with General Lavelle regarding the November raids.

9. Suspension of the nominations of Admiral McCain, Admiral Moorer,
General Abrams, and General Haig

a. Admiral Moorer
Admiral Moorer’s testimony during his confirmation hearing did not quell the call for
further investigation. On the contrary, on the last day of Admiral Moorer’s testimony, Senator
Stennis ordered a full hearing into the authorization for the so-called “unauthorized” strikes.

b. Admiral McCain

The Armed Services Committee took the extraordinary step of suspending action on all

**On June 29, 1972 the New York Times published an article written by Mr. Hersh captioned
“Confronted with New Testimony, Stennis Orders Full Hearing on Lavelle.” Congressman Otis Pike was
quoted: “I don’t see any way in the world that the Senate can demote General Lavelle at the same time it
promotes General Abrams.” (App. 1065)
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nominations. This directly impacted Admiral John McCain who had been nominated by the
President to be retired at the grade of four-star admiral. As over-all commander in the Pacific, the
Armed Services Committee deemed him a pivotal witness to the issue of authority. He would be
summoned before the Armed Services Committee.

c. General Abrams

The general suspension also affected the US Army. General Westmoreland, the former
Chief, had retired. Thus, the Army was operating without a permanent Chief. General Abrams’
presidential-nomination for the position of Chief of the Army was suspended until resolution of
the Lavelle issue.

d. General Ryan

It was clear from the White House Oval Office meeting on May 19, 1972 between the
President, Vice President, Dr. Kissinger and Admiral Moorer that the President was considering
firing General Ryan.

€. Lavelle Hearings: Survival of the fittest

The so-called “Lavelle hearing” was no longer a simple “up” or “down” vote on General
Lavelle’s retirement grade. The vortex of media attention combined with the Department of
Defense’s inconsistent explanations of what General Lavelle did wrong put into serious question
the credibility and professional careers of Secretary Laird, General Ryan, General Abrams,
Admiral McCain, and Admiral Moorer.*> Everyone’s career was at stake. All of these flag
officers had seen what the civilian leadership lead by Secretary Laird had done to General Lavelle.
Thus, had any of them attempted to provide evidence in support of General Lavelle, the
consequences could have been career-altering. Thus, General Lavalle’s contemporaries in the
military provided the evidence described below.

3See, June 23, 1972, the New York Times ran an opinion which was entitled “The Lavelle
Case” which said: “General Lavelle intimated that higher officials have been aware of what he was
doing. In light of this possibility, Lieutenant Terrill has called on Secretary of Defense Laird to convene
a court of inquiry ‘concerning the propriety of the conduct’ of four of General Lavelle’s
superiors—General John D. Ryan, Air Force Chief of Staff; General Creighton W. Abrams, the newly
designated Army Chief of Staff, Admiral John S. McCain, chief of the Pacific command, and Admiral
Thomas H. Moorer, chairman of the Joint Chiefs of Staff. Without such a review, there could be
lingering suspicion that General Lavelle, like Lieutenant Calley in the My Lai affair, was being solely
accountable for a fault more widely shared.” (emphasis added) (App. 1060); see also, June 23™ New
York Times article quoting Senator William Proxmire as threatening to oppose General Abrams’
nomination to Army Chief over the issue of the Lavelle Raids. (App. 1062) Even the nomination of
Major General Alexander M. Haig, Jr., was suspended pending his being questioned about the
Lavelle raids. (App. 7846)
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Indeed the title of the hearings was, “John D. Lavelle for appointment as Lieutenant
General on retired list of U.S. Air Force and matters relating to authority for certain bombing
missions in North Vietnam between November 1971 and March 1972; General Creighton W.
Abrams for appointment as Chief of Staff, U.S. Army; Admiral John S. McCain for Appointment
as Admiral on the retired list of U.S. Navy.” (App. 481) (emphasis added)

On September 11, 1972, the Senate hearings began and finished 18 days later. Several fact
witnesses testified. The primary witnesses regarding the issue of the authority to bomb were the
following: General Lavelle - September 11 and 12, 1972%; General Creighton W. Abrams -
September 13, 1972; General John D. Ryan - September 19, 1972; Admiral Thomas H. Moorer -
September 29, 1972, and Admiral John S. McCain, Jr. on September 29, 1972. (App. 481-987)

10.  General Lavelle, Sept. 11, 1972

General Lavelle rejected the assertion that he had exceeded his authority, and said that he
had applied the Rules of Engagement as he had been urged to do by senior military officers in the
Joint Chiefs of Staff. He explained his understanding of the Rules of Engagement, and the belief
that he was justified in considering the netted radar system as enemy reaction. “In the face of the
new tactics, however, a more logical judgment appeared to be that since U.S. aircraft were under
constant surveillance by the air defense radars netted with the missile units, the system was
constantly activated against us. In a relatively few instances, certain selected high priority targets
were struck under the latter interpretation which I consider was reasonable though possibly a
liberal interpretation of a 1968 rules of engagement.” (App. 489)

General Lavelle consistently asserted his earnestness in taking the actions he took. He
said, “all of my judgments were made as a field commander acutely mindful of my often
anguishing responsibility for the protection of the lives and safety of thousands of courageous
young airmen in my command.” (App. 486)

He underscored his respect for the constitutional structure of civilian control of the armed
forces. “No one knows better than I that the operations of our military forces must be responsive
to national objectives and that one of the primary cornerstones of our Constitution is the concept
of firm civilian control of the military establishment.” (App. 492)

He explained the mistake of January 23, 1972 which caused inaccurate reports to be
prepared. He persistently claimed responsibility for these reports because he personally felt
responsible and because he believed in the axiom that a commander is always responsible for the
consequences of actions of those under his command who follow his orders. “The young men
who made these reports were daily risking their lives for their country; they had been asked to
fight an onerous war under morale-shattering handicaps which, as fighting men, they found
difficult to understand. Under these circumstances I could not and would not recommend that

*%0n September 11, the New York Times ran a story, “General Lavelle Now Asserts He
‘Committed No Wrong.’”
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they be disciplined and, as their commander, I have never suggested that the responsibility was
other than my own.” (App. 487)

General Lavelle was thoroughly examined by the Committee regarding the strikes. He
emphasized that at no time did he mislead his superiors. (App. 487)"’

11.  General Abrams Sept. 13, 1972

General Abrams testified on September 13, 1972 that General Lavelle “acted against the
rules” of engagement. (App. 590) This opinion was based entirely upon the inspector general
report which he never read. (App. 602; 611) General Abrams claimed to have “no personal
knowledge” of any violations by General Lavelle. (App. 602) He went on to say, “rules have
been our way of life out there. IfI or any other commander of similar grade picks and chooses
among the rules, his subordinates are then going to pick and choose among the rules that he gives.
There is no way to stop it and as long as this is the way the mission must be performed, you must
adhere to it or it will unravel in a way that you will never be able to control.” (App. 589)
However, when asked what was different between the raid Abrams approved (Moc Chau on
January 5™), and the raids which Lavelle approved, General Abrams said that they did not
accurately report the Lavelle raids. He did not explain how the authority was any different. (App.
591)

12.  Sept. 15, 1972; DVD, Private meeting between President
Nixon and Major General Haig in the Old Executive Office
(DVD)

As the hearings were progressing, they received front-page attention. In the privacy of the
Old Executive Office Building, on September 15, 1972, the President met with Major General
Haig, Deputy Assistant to the President for National Security Affairs. (See, DVD; see also, App.
1518)

The President can be heard saying, “We’ve got to be able to do something on this a, this
Lavelle.”®® General Haig, “I don’t think so sir. I’ve been watchin’ it.” The President again
confirms that Secretary Laird was fully aware of the secret change in the Rules of Engagement.
He also expresses frustration with what the Department of Defense is doing to General Lavelle:
“We know damn well of course ... We told Laird that if your guy Moorer if he isn’t sure if it is
protective-reaction for him to protect himself if he wants to go back . . .” General Haig
acknowledged that General Lavelle was indeed encouraged to execute the strikes: “Well, we told

*7On September 12, the New York Times, front page story was, “Lavelle Is Reported to Tell
Senators Abrams and Moorer Approved Raids.” [App. 1234]

3¥The quality of audio tapes from the Old Executive Office Building is greatly inferior to that of
the Oval Office conversations.
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them that. * * * Boy the guy make a mistake, made a hell of a mistake, wasn’t it? He falsified
reports. And it just wasn’t necessary.” The President was not impressed with the evidence of
General Lavelle ordering false reports: “He didn’t shred evidence.” (App. 1518)

13, General Ryan, Sept. 19, 1972

The Senate hearing resumed with the Chief of the Air Force, General John D. Ryan,
testifying on September 19, 1972. (App. 721) General Ryan testified that the Rules of
Engagement were given by President Nixon in a public address on November 10, 1970: “If our
planes are fired upon, I will not only order that they return the fire, but I will order that the missile
site be destroyed and that the military complex around that site which supports it also be
destroyed by bombing.” (App. 760) General Ryan testified that unless there was an enemy
reaction against the reconnaissance aircraft or its escort prior to the expenditure of ordnance, then
the mission violated the Rules of Engagement. (App. 760) He testified that there were only two
times when these rules were suspended-December 26-31, 1971 and February 16-17, 1972. (App.
761) General Ryan was asked whether General Lavelle received encouragement or implied
authority by superior officers to make a liberal interpretation of the Rules of Engagement which
would legitimize the strikes. General Ryan replied under oath: “I can unequivocally say I never
gave him the authority.” (App. 727)

14.  General Lavelle’s written summation, Sept. 26, 1972

The Senate asked General Lavelle to supply additional information. General Lavelle
provided a written statement which closed, “Mr. Chairman it is not pleasant to contemplate
ending a long and distinguished military career with a catastrophic blemish on my record-a
blemish for conscientiously doing the job I believe I was expected to do, and doing it with a
minimum loss of American lives.” (Letter of General John D. Lavelle to Chairman Stennis
submitted Sept. 26, 1972)

15. Admiral Moorer, Sept. 29, 1972

Admiral Moorer testified on September 29, 1972 that the Rule was, “that the aircraft flying
over North Vietnam could not attack a ground target unless they were fired upon first.” (App. 929)
(emphasis added) He acknowledged that interpretation to say that there was authority to fire if
the aircraft had been locked-on by radar. (App. 929) He said that whenever he spoke to General
Lavelle about conducting any raids he assumed that mission would fire only if fired at. Admiral
Moorer described General Lavelle’s wrongful conduct: “But think where General Lavelle made
his mistake was to give that direct order to release the weapons regardless of whether they were
fired upon or not. That was the rule. Without discussing the merits of the rule or the demerits of
the rule, that is what the rule said.” (App. 968)*

*0n October 5, 1972, New York Times reporter Seymour Hersh published an article entitled
“Lavelle Says Joint Chiefs Pledged Backing on Raids.” (App. 1463)
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